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RUFUS CHOATE. 


By Josrpn B. Moors. 


UFUS CHOATE, the most brilliant and 
perhaps the most learned man of his 
time, lived only fifty-nine vears. It is sad 
to feel that this man, whose marked individ- 
uality made him so prominent in his day, is 
now comparatively little known to the pres- 
ent generation. Indeed, one is oiten im- 
pressed by the completeness with which the 
great men of each generation fade from the 
memory of generations which follow. In 
these few pages it will, however, be impossi- 
ble to bring Rufus Choate before you more 
than in a brief and rather fragmentary way, 
but I shall try to give you a picture of the 
man with a few incidents of his life gathered 
from various sources, largely from persons 
still living who knew him well. 

In the preparation of this paper I have en- 
joyed meeting and feel under great obliga- 
tions to some of his friends and contempora- 
ries now in advanced life who have given me 
the opportunity to jot down from their lips 
their pleasant memories of Mr. Choate. 

He is said to have been a man of great 
personal beauty in his youth. Whipple says 
of him: “Even in his younger days he was 
an Apollo with a slouch; still he was the 
most beautiful young man I ever saw.” 

Later in life his friends say of him that no 
one could ever come into his presence with- 
out being impressed by it. He used himself 
to say of his own photographs: “They are 
ugly as the devil but very like me.” 
one once said that he was originally in- 
tended for an inhabitant of Jupiter, but the 


Some- 





Earth caught him in its passage and hauled 
him in. 

His head was finely formed and was cov- 
ered with a profusion of dark, wavy hair, 
through which he would run his slender 
white fingers when talking or speaking. 

His face was rendered gaunt and haggard 
by his intense manner and by his long hours 
His dark, 


deep-set eves gave him an unusual expres- 


of labor both by day and by night. 


sion never to be forgotten by those of us 
Although 
the lines and furrows in his face grew deeper 


who were accustomed to see him. 


and more marked after he was fifty years of 
age, they never made him look like an old 
man. Just as Napoleon was said to be able 
to withdraw the lustre from his eyes at will, 
so Mr. Choate seemed to have the power 
when intensely interested of withdrawing all 
color from his cheeks. 

Although he was always neat, Mr. Choate 
showed his disregard for his personal appear- 
ance by wearing several top coats of different 
colors at one time. These coats he would 
often remove one by one after rising to speak 
in court. During the cold season he also 
appeared in the street with his neck encased 
in a red silk handkerchief. He usually 
walked with his head bent forward, apparent- 
ly unconscious of what was going on around 
him. 

He was a person of much sweetness and 
kindness of manner and one who treated 
others, particularly the younger men of his 
profession with whom he was brought in 
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great consideration and cour- 


contact, with 
tesy. 

Mr. Choate’s habit 
o'clock, spend a while over his books, and 
then take a long walk breakfast, 
reaching his office promptly at nine. Re- 
gardless of his health he would work there 
frequently until late in the evening, when he 
would return to his home without in the 
meantime having taken any food. When he 
was told that his constitution would suffer if 
he continued to overwork himself, he replied 
that he had long since abandoned the consti- 
tution and was now relying solely on the 
by-laws. His frame, however, 
enabled him to do a vast amount of work 
without injury, and, excepting for periodical 
suffering from sickheadaches, Mr. Choate’s 
general health was good. 

When not deeply engaged with some clas- 
sic or perhaps some studious question of law, 
he was playful in his manner and ready with 
some remark that was either witty or mirth- 
ful. He would relieve the tedium of a dry 
and uninteresting case at its trial by his 
ineffable humor. 

When the Whig party was no more, he 
joined in urging the election of Buchanan 
by making just one campaign speech at 
Lowell. sutler presided and 
the hall was, of course, crowded. While Mr. 
Choate was speaking the floor began to set- 
tle. Butler, fearing a stampede, told the 
audience to remain quiet while he went to 
discover if there was any cause for alarm. 
As he passed Choate on his return, he said 
in an undertone: “We shall all be in hell in 
five He then addressed the 
audience and assured them that there was no 
immediate danger if they would disperse 
quietly. He added that the post of danger 
was just under the platform and that he and 
those with him would be the last to leave the 
hall. After the crowd had safely escaped and 
Choate and Butler were passing down the 
aisle at the rear of the procession, Choate 


was to rise at five 


before 


vigorous 


Benjamin F. 


minutes.” 
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inquiringly remarked: 


Brother Butler, you 
really didn’t mean to insinuate, did you, that 
we should both go to the same place?” 

Though no one loved fun more heartily 
than Mr. Choate, it is said of him that he 
never laughed aloud. Still his 
humor were rendered all the more effective 
from his habitually sad expression. 

It is said that while Dr. Webster, the mur 
derer of Parkman, was lying in jail, Mr. 


wit and 


Choate met an eminent clergyman who was 
strongly inclined to believe that Webster 
was innocent of the crime with which he was 
charged. Mr. Choate, who had previously 
looked into the case carefully, had good rea- 
son to know better. One day when he met 
this clergyman who visited Dr. Webster fre- 
quently in jail. Choate inquired: ‘“‘How do 
you find the object of your pastoral care?” 
“Well.” was the reply, “I always find him 
in.” Mr. Choate at once answered: “It will 
not be long before you will find him out.” 
He was known by his associates at the bar 
and elsewhere for his rapid but illegible 
hand writing. It was a puzzle to everyone 
who undertook to read it. A story is told 
of Mr. Choate in connection with Chief Jus- 
tice Shaw of the Supreme Bench, for whom 
Choate had great reverence. He asked the 
judge for the continuance of a case, as he 
was to be engaged elsewhere. Judge Shaw 
thereupon suggested that he should write 
out a brief and send it to him. Mr. Choate 
replied with his peculiar twist of the mouth: 
“T write well, your honor, but very slowly.” 
Much of his best work -has unfortunately 


| ‘been lost to the world in consequence of the 


inability of anyone to decipher his indescrib- 
able handwriting. 

He was very fond of his home life and the 
quiet of his library. Among his books were 
many rare editions, but he was especially rich 
in the ancient classics. His library, which 
was shelved to the ceiling, occupied the en- 
tire second story of his residence. His books 
seemed to lure him into good humor when 
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he reached his home with his nerves shat- 
tered after a long trial in court. He said 
that under these conditions even a half hour 
of reading a favorite author cheered and re- 
stored his mind. His sentences when speak- 
ing before an audience seemed to refuse to 
end. A new illustration or variation would 
strike him before he could come to a pause. 
Still, notwithstanding that his style was sin- 
involved, and that 
would grow into paragraphs, there was no 
want of clearness either in thought or ex- 
They are said to be the longest 
sentences ever written, and were not infre- 


gularly his sentences 


pression. 


quently two and even three pages long. 


Someone humorously remarked that they 


seemed like life sentences. 

Although it has been said of his mental 
clearness that there was never such a boy, or 
later such a young man in college as Rufus 
Choate, it was not entirely his natural ability 
which won for him his subsequent brilliant 
career. His extensive reading, coupled with 
a most retentive memory, made him rich in 
literary acquisitions which were closely inter- 
woven in his mind with an extensive legal 
learning. His exhaustless literary resources 
were such that among the members of the 
bar it was said, “he touched nothing that he 
did not adorn.” It is also stated of kim that 
in his career at the bar he at first amused 
and then stunned his competitors. In spite 
of his abundance of learning, both classical 
and legal, and this readiness of expression, 
he had, however, singularly enough, a cer- 
tain distrust of his own powers, and he was 
apt to be doubtful beforehand whether he 
would succeed in what he was going to 
undertake. He had also a brooding appre- 
hension while doing his most absorbing work 
that his faculties might fail him. He knew 
that his nervous organization was fine and 
delicate, and that it was not as carefully hus- 
banded by him as it might be. 

He found great pleasure in reading Latin 
and Greek, but in thesearly part of his life, 





with the exception of English, he had little 
fondness for modern languages. In the lat- 
ter part of his life, however, he felt that Ger- 
man would so enlarge his literary scope that 
he became an excellent German scholar, and 
also learned to read other European lan- 
guages with some facility. He read with a 
system, for he had little faith in desultory 
reading. He said it was a waste of time. A 
friend of mine who knew him well told me 
once that it was Mr. Choate’s practice to 
commit to memory a verse of poetry every 
day. 

He read while at his meals; if he had a car- 
riage to take him to his office he covered the 
seats with books which he devoured on the 
way; wherever he journeyed he crowded his 
trunk with books. In fact, every pleasure 
was irksome to him unless he could have re- 
course to his favorite literature. Even at two 
o’clock at night he would frequently be at 
work in his library. 

We now come to speak of him as a law- 
Ver. 

As Gibbon listened to Burke with delight, 
so the younger members of the Suffolk Bar 
sought every opportunity to hear’ Mr. Choate 
when it was known that he was to address a 
jury. 

It was with great success that he defended 
criminals. Also in his treatment of civil 
cases, whether for the defendant or the plain- 
tiff, he was generally successful. Among 
leading lawyers at the Suffolk Bar he was 
regarded as the most formidable opponent 
whom they met in court. A distinguished 
lawyer, now living, who tried a certain case 
against Mr. Choate, tells me that the latter 
stated, speaking of his case, that it was the 
weakest he had ever undertaken; but this 
same lawyer adds, Mr. Choate won it all the 
same. 

At one time it came to be said of Mr. 
Choate that no one defended by him for 
crime was ever convicted. His powers of per- 
suasion were such that jurymen were led 
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unconsciously to sympathize so strongly 
with him that they would sometimes shield 
the guilty. One of the causes of Mr. 
Choate’s success was that he frequently de- 
clined cases in which he felt there was not 
an adequate deience. At the same time, as I 
have said, his ability to influence and sway 
the minds of other men has never been sur- 
passed. 

It is well known that he declined to de- 
fend Dr. Webster at the trial of the famous 
Parkman-Webster case. He told the friends 
of the latter that all he would undertake to 
obtain was a verdict of manslaughter, but, 
as Mr. Webster’s friends preferred to take 
their chances of an acquittal they thereby lost 
the assistance of Rufus Choate. | well re- 
member that many people thought at the 
time that Judge Shaw was not warranted 
from the evidence in this case in making his 
charge to the jury so adverse as he did to 
Webster. In fact, this distinguished judge 
was openly censured, but when Webster 
finally confessed his guilt, Judge Shaw’s po- 
sition was more solidly established than ever 
before. 

When Mr. Choate defended criminals, he 
did so with the conscientious belief that, 
while the State had secured competent coun- 
cil to conduct the prosecution, a criminal 
was equally entitled to a careful and able 
defence. 

Mr. Choate was known at the bar for an 
unrivalled facility of speech. He was never 
at a loss for a word. His thoughts seemed 
to move with the rapidity of lightning, and 
no one surpassed him in quickness of retort. 

Other persons say that he read everything, 
understood everything, and remembered 
everything. 

At trials he was proverbial for his genial 
and affable manners which never deserted 
him upon any occasion except when dealing 
with a recalcitrant or what he believed to he 
a dishonest witness. 

He seemed to have a faculty of mind read- 
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ing, particularly when the mind happened to 
be that of a juryman. It is stated that in one 
of his cases wheh he was confident of the in- 
nocence of his client who was charged with a 
crime he argued for five hours, determined 
to bring a single juryman to take his view 
of the case. By watching closely the expres- 
sion of this man’s face he knew just when he 
had come over to his side, and until then he 
continued his plea directed to this one jury- 
man. 

In another case it is related that a jury- 
man, who had been one of twelve to decide 
five cases at one term of the court all in favor 
of Mr. Choate’s clients, remarked at the end: 
“How strange it is that Mr. Choate is always 
on the right side.”’ 

As he was constantly using his pen when 
engaged at trials, he evidently committed 
everything to memory more readily by hav- 
ing first written it down. 

When in court he felt that success was a 
He 
seemed to take as much interest in the small- 
est cases that came to him as in the largest 
and those promising the largest fees. When 
he was defending a case in which only a 
second-hand harness was involved, the op- 
posing council had ridiculed the harness as 
being only second-hand. “I admit, gentle- 
men of the jury,” said Mr. Choate in reply, 
“that this harness has none of the gloss and 
glitter that take the eye of the vulgar crowd, 
but I appeal to you as intelligent jurymen, 
acquainted with the ordinary affairs of life, 
whether it is not a safe, sound, substantial, 


duty and his success was phenomenal. 


suitable, second-rate, second-hand harness.” 

The Smith will case, one of the most con- 
spicuous in which Mr. Choate was engaged, 
was tried at Northampton in the summer of 
1847. This case was never, I believe, re- 
ported, and the incidents connected with it 
rest largely as traditions among the people 
in Northampton. The case briefly was this: 

A very old and very wealthy man had by 
his will left a large fortune disinheriting his 
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heirs. To break this will an action was 
brought by the latter. The case came up 
on appeal from the probate judge, who had 
allowed the will. Daniel Webster was en- 
gaged as senior council for the executors 
and was opposed to Mr. Choate, who was 
acting for the heirs. 


spent most of his time at the window, appar- 
ently much more interested in some steers 
in the back yard. As he had then a farm at 
Marshfield in the management of which he 
took great pride, it was natural that he 
should be interested in such animals. The 
younger lawyers finally adjourned the inter- 
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A LETTER OF RUFUS CHOATE. 


The morning of the day previous to the| 
trial, Mr. Webster arrived in Northampton | 
and was taken in the afternoon into a room| 
in the rear of a hotel by his associates that | 
they might prepare for the hearing upon the 
following day. Mr. Webster seemed to be 


paying little attention to what was said, but | 


view and left the hotel, feeling that they had 
drawn a mighty man but one who would be 
of little assistance at the trial. After they 
had left, Mr. Webster took his hat and saun- 
tered through the town and inquired of some- 
one if he could tell him where a Mr. Phelps 
lived. Webster called at the house and was 
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delighted to find that Mrs. Phelps was the 
daughter of Theophilus Parsons, who had 
been Chief Justice of the State, and who, 
though the chief of hypochondriacs, Judge 
Story considered to be a “judge without 
an equal.” Mrs. Phelps felt highly honored 
to receive a visit from so distinguished a 
person as Daniel Webster. Mr. Webster ac- 
cepted her invitation to stay to tea, and after 
supper he asked if he might see her son, 
Theophilus Parsons Phelps. It appeared 
that this son, who was one of the witnesses 
to the Smith will, had the year previous to 
its execution been pronounced insane, and 
had even attempted to take his own life. 
Mrs. Parsons told Webster that her son 
never saw anyone. Mr. Webster replied that 
he wished to talk with him for a few min- 
utes and promised that no harm should come 
of it. After he had succeeded in having the 
young man brought in, Mr. Webster asked 
him a few questions, and thanking him, he 
then bade the family good-night and re- 
turned to his hotel. 

When the trial came up Mr. Choate made 
out at the several hearings what was believed 
to be a strong case for the heirs. He 
thought that this young Phelps was unfitted 
to have been one of the “three competent 
witnesses” required under the statute, and 
he relied, not only upon his belief that Mr. 
Webster would not dare to produce him, but, 
if he did, that he (Mr. Choate) could break 
him down on cross-examination. The plain- 
tiffs having concluded, Mr. Webster arose 
and said that he had but a single witness to 
examine and called upon young Phelps. The 
latter was asked to state the circumstances 
connected with his signature as witness to 
the will. He did so with absolute clearness, 
and Mr. Choate in cross-examination was 
unable to shake his testimony. Mr. Webster 
then quoted an opinion of the grandfather 
of the young man, given nearly fifty years 
before, to the effect that a witness to the 
signature of the testator to a will must be 








able to state clearly to the jury all the facts 
relating to his connection therewith, and that 
a witness able to do this could not be im- 
peached. 

Mr. Choate then made one of his 
most brilliant pleas in which he argued 
at length that a person whose 
mind was unbalanced not a com- 
petent witness to a will, and stated that 
the witness had inherited delusions from 
his grandfather, Theophilus Parsons. It was 
believed at the time that the jury was so fas- 
cinated by Mr. Choate’s oratory that it 
would have rendered a verdict in his favor 
had not the venerable Judge Wilde, who pre- 
sided at the trial, in his charge to the jury 
kept their minds directed to the simple opin- 
ion given by Judge Parsons, and thus led 
them to see how nearly they had escaped 
giving an impulsive, if not a foolish, verdict. 
It is said that Mr. Webster had absolute con- 
fidence in his case after that evening with 
Mrs. Phelps and her son, and the result 
proved that he was right. 

Mr. Choate’s success as an orator or an 
advocate was due in a good measure to his 
exceedingly attractive voice. With him 
passed away a man whose impassioned man- 
ner as a lawyer when in court was strangely 
in contrast with the quiet and perhaps pro- 
saic methods in vogue among the later mem- 
bers of the bar. 

With all his peculiarities nothing could 
ever be detected in him, even when passions 
were raging the fiercest, that had the least 
taint of any jealousy, meanness, or any un- 
worthy feeling. The impression anyone nat- 
urally gets in looking over his whole life and 
after making careful inquiries of his contem- 
poraries is that he ranked among the purest 
and most generous men in his profession. 
He was simple in his tastes and had an art- 
lessness of character united with a heart of 
courage. 

He is said never to have made a charge 
upon his books until late in life, when he 


great 
was 
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formed a partnership in his business. Per- 
haps this custom of carrying his accounts 
in his head will explain his having left a 
comparatively small estate. 

Mr. Choate had little taste for public life. 
He did, however, take Webster’s chair in the 
Senate when that gentleman was confirmed 
as a member of William H. Harrison’s cabi- 
net. There is, however, but little doubt that 
Choate’s success while in Washington was 
not as marked as he had hoped. At any rate 
he declined, after a service of six years, to 
remain longer in Congress either in the 
lower House or in the Senate, and succes- 
sively refused the offer of Law Lecturer at 
Harvard, made illustrious by the previous 
service of Judge Story and a nomination 
to the Supreme Court in our own State, and 
he also declined a nomination to the Su- 
preme Bench at Washington. 

Mr. Choate was a firm believer in what is 
popularly known as Protection, and had an 
idea that wages were increased and the con- 
dition of the working classes improved by 
this restrictive system. 

During the free-soil days I was among the 
audience in Faneuil Hall when Mr. Choate 
made a speech in which he remarked that the 
Constitution was a collection of glittering 
generalities. In that same speech he offered a 
slight to Charles Francis Adams, which some 
of you may remember. After Mr. Choate 
had been speaking with great respect of John 
Adams, and had been .extravagant in his 
praises of John Quincy Adams, he remarked, 
“Alas! the last of the Adamses.” This 
scathing slight to so prominent a man as Mr. 
Charles Francis Adams made a lasting im- 
pression upon all who heard it. 

Mr. Choate is said to have attended Uni- 
tarian services during his younger years, but 
he was afterwards attracted by the personal- 
ity of Dr. Adams, of the Essex Street 
Church, who was an earnest defender of the 
Calvinistic faith. However, I do not find in 
any of Rufus Choate’s utterances or writings 








that he ever took a controversial side in re- 
ligious matters. Just as John Milton never 
shared the bigoted whims of the Puritans, so 
Mr. Choate was able to take broad theologi- 
cal views. Although he was a devout man, 
at times a swear word was net uncommon 
with him when no other seemed to meet the 
emergency, or rise to the dignity of the occa- 
sion. No doubt Mr. Choate was also at- 
tracted to Dr. Adams, as they were alike in 
their pro-slavery views. The former argued 
that from a constitutional point of view 
Massachusetts had no right to touch the 
subject of slavery. A friend of mine, now 
eighty-five years of age, says that Choate’s 
“devotion to the Constitution was akin to 
idolatry.” 


The following is the conclusion of his 
speech in Faneuil Hall, which states dis- 


tinctly his opinion in this matter: 

“Is it not possible that a part of what they 
call the aggressive spirit of slavery may be a 
reaction against our own aggression? May 
it not be that in this recrimination of the 
sections, and in the judgment of history 
there may be blows to take as well as blows 
to give? That great man | Daniel Webster | 
could see and he dared to admit the errors 
of both sections. In those errors, in the 
very hate and this very dread which the new 
party would organize, he saw the supreme 
danger to his country. To correct those er- 
rors, to allay that dread, to turn that hate 
to love, was the sublime aim of his last and 
noblest labor. I am looking out,” he said, 
“not for my own security or safety, for I 
am looking out for no fragment on which to 
float away from the wreck, if wreck there 
must be, but for the good of the whole and 
the preservation of all. I speak today for 
the Union. Hear me for my cause. Mr. 
Webster could not have abandoned himself, 
he never saw an hour in which he could 
have any*more abandoned himself to this 
gloomy enterprise of sectionalism than 
Washington could have done it stooping 
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from the pathos and grandeur and parental 
love of his farewell address; than the Leader 
of Israel could have done it as he stood at 
the last hour on Pisga and surveyed in vision 
the widespread tents of the kindred tribes 
rejoicing together in the peace and in the 
light of their nation’s God. Oh for one hour 
of such a life and all are not yet lost.” This 
extract from one of his speeches gives us an 
example of Mr. Choate’s oratory, his admira- 
tion for Mr. Webster and his views on 
slavery. 

I shall never forget the impression made 
upon me more than forty years ago when 
Mr. Everett delivered his eulogy upon Rufus 
Choate. It was in part as follows: 

“There was no one who united to the same 
extent profound legal learning with a bound- 
less range of reading, reasoning powers of 
the highest order, and an imagination which 
rose on a bold and easy wing to the highest 
With such gifts and 
such attainments he placed himself as a mat- 
ter of course, not merely at the head of jur- 
ists and advocates, but of the public speak- 
ers of the country. After hearing him at the 

sar, in the Senate, or on the academic or 
popular platform, felt that you had 
heard the best that could be said in either 
place.” Mr. Everett also said that Choate’s 
eulogy on Daniel Webster at Dartmouth 


heavens of invention. 
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College had never been equalled by any per- 
formance of that kind in this country. He 
might have added with truth, “or in any 
other country.” Mr. Everett continued: “It 
is only on fitting occasions, when great prin- 
ciples are to be vindicated and solemn truths 
told; when some moral or political Waterloo 
or Solferino is to be fought, that he puts on 
the entire panoply of his gorgeous rhetoric. 
It is then that his majestic sentences swell 
to the dimensions of his thought; that you 
hear afar off the awful roar of his rifled ord- 
nance; and when he has stormed the heights 
and broken the centre, and trampled the 
squares, and turned the staggering wings of 
the adversary, that he sounds his imperial 
clarion along the whole line of battle and 
moves forward with all his hosts in one over- 
whelming charge.” 

It is difficult to determine whether Mr. 
Choate was more attached to his home life 
and his books or to his profession. At any 
rate, he passed the greater part of his life in 
the practice of the law and lost his life in 
His death was due to his con- 
tinuous and exhausting labors. 

Although Rufus Choate, when he died, as 
I have said, was not an old man, he lived 
a long life when measured by the number of 
hours out of the twenty-four that he devoted 
to his books and to his profession. 


its service. 
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IS A HORSE LICENSED TO KICK ? 


Flett vs. Coulter, H. C. of J., Ontario. 


By J. B. MACKENZIE. 


Baiting of men, ’tis held—incense 

Much as it will, prompt e’en to blows— 
For an assault is no defence; 

Simply in mitigation goes. 


May the deserving, patient horse, 
As unconceded Season’s gift, 
Against a plaguer, then, with force, 
The limber hoof of dudgeon lift, 


Yet the appraiser, Law, absolve 
Its owner from attaching wrong; 

Who feels no care on him devolve, 
To him no duty to belong, 


Governed by which he should have saved 
The vexer’s bones from detriment; 

S9 circumspectly have behaved 
As to ward off the accident? 


(It lawfully upon the spot, 
Which here ’twould seem was not the case, 
Fault could not home to him be brought, 
Action would he not have to face; 


Unless before it did not lose 

(The dog, we know, may have one bite,*) 
A chance its faculty to use, 

And wreaked by hindward lunge, its spite.) 


How find the clue if one so hurt, 

Who, on such owner makes a claim— 
His rights would openly assert; 

And fix him with vicarious blame, 


* Jones v. Owen, 24 L. T. R. 587. 
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Has from a jury won the salve 

Of money for some random kick; 
3ut evil and advantage halve 

The verdict—so his bubble prick 


Of comfort; ’scapes the finding chill 
That he did, through his act conduce 
Of negligence, to his own ill; 
The beast impel to break the truce, 


¢ 


And utter its malign retort: 
A menace real to success 

In happily getting from the Court, 
To which he looked for it, redress? 


Now whether he must lower his flag— 
Abide without a remedy; 

Having collided with the snag 
Of this fell incongruity; 


And the result defendant clears, 
Leaving his gathered pile intact, 

(Though plaintiff might not, from his years, 
Have power from his rights to detract :*) 


Or that reprisal-making brute 

Was led its privilege to exceed, 
Judgment to follow in the suit 

May tell us, when its lines we read. 


* Plaintiff was twelve years old. 
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LAWS GOVERNING CIVIL MALPRACTICE IN THE 
MIDDLE AGES.: 


By CHARLES GREENE CumsTON, M. D. 


HE question of civil malpractice is of in- 
terest to both the medical and legal 
professions, and of recent years many rather 
unusual cases, involving medical liability 
have been tried in various courts of the 
United States. That the physician and sur- 
geon have been held liable for their actions 
by the courts of justice is as old as law, and 
it occurred to the writer that publishing a 
few scattered notes he had made on the his- 
tory of this subject might not be without in- 
terest, although he must concede that the 
question consigned in the following pages is 
only superficially discussed. 
Among the Egyptians the law punished 
very fully any too imprudent or audacious 
hysician, and in the seventh volume of his 
Histoire de la Legislation, de Pastoret savs 
that “General rules had been established for 
the treatment of patients. These were the 
result of carefully-made observations which 
were guarded by the priests in books that 
were so respected that they were solemnly 
carried in the processions taking place on 
davs of public féte. An absolute prohibition 
did not exist preventing the physician from 
applying a new truth, but if far from obtain- 
ing the salutary effects that he expected to 
procure he caused the death of his patient, he 
was obliged to pay his tribute for the mis- 
fortune or the boldness of having sacrificed 
the life of a citizen, by being beheaded. On 
the other hand, he was never liable to a pa- 
tient confided to his care when he followed 
the rules laid down in the Sacred Books.” 
The same authority says that the Greeks 
also admitted medical liability, and Tourdes 
quotes an example related by Plutarch of a 
certain physician of Ephesus, by name Glau- 
cus, who, having left his patient to go to the 


* Read by invitation at the Annual Meeting of the 
Massachusetts Medico-Legal Society, June 9, 1903. 








theatre, was condemned by Alexander to be 
put to the cross because the patient, having 
imprudently eaten during his absence, died. 
In Roman law the principle of medical lia- 
bility was admitted, and this is proof positive 
since it is so formally stated in the old texts. 
This can easily be understood since at Rome 
anyone could practise medicine who so 
wished, and generally speaking, the slaves 
practised the healing art, which was a source 
of large income for their masters. These 
physicians, or perhaps it were better said 


. empirical practitioners, had no other end 


than the gain of money, and there was, con- 
sequently, a double motive for making them 
liable for mistakes committed in the exercise 
of their practice. On the one hand, there 
was no guarantee offered by a diploma at- 
testing to serious studies and a certain 
science, while on the other, there was a com- 
plete lack of devotion and scientific disinter- 
estedness. 

A physician who gave his services to a 
patient was responsible to the master, if the 
latter were a slave, and he fell under the juris- 
diction of a suit /Jege Aquilia or under the ap- 
plication of suit for the hire of labor. The 
first clause of the law Aquilia covered in 
point of fact those cases where another’s 
slave had been killed without right. It was 
quite sufficient that a slave had been mor- 
tally wounded. The physician who, after 
having operated upon a slave, abandoned the 
after-care and allowed him to die was at 
fault according to the terms of the law which 
ran as follows: “Preterea si medicus qui ser- 
vum tuum secuit, dereliquerit curationem, atque 
ob id mortuus fuerit servus, culpae reus est.” 
(Instit. Liv. IV., tit. III., Section VI.) 


There was also error on the part of a phy- 
sician who by ignorance killed his patient 











by administering a medicine mal a propos, 


as the following text shows: “ /mferitia qucque 


culpe admuneratur ; veluti si medicus ideo ser- 
vum tuum occiderit quod cum male secuerit aut 
perperam ei medicamentum dederit.” (Instit. 
Liv. 1V., tit. III., Section VII.) 

Wounds which were not fatal but which 
were sufficiently serious to be damaging to 
the master of the slave were comprised in the 
third clause of the law Aquilia. The direct 
application of the law Aquilia was only al- 
lowed when the detriment resulting was 
caused corpore corpori, for example, when it 
was applied to a physician who had wounded 
or killed a slave by the performance of an 
operation upon the latter. But it was not 
applicable to the one who had only been the 
cause of the detriment and who had not 
caused it by his proper body, as for example, 
a physician who had prescribed a medicine 
mal a@ propos. 
gave the application of the law, that is to say, 
introduced by interpretation following the 
example of that of the law and procuring by 
the manner in which it was drawn up by the 
pretor, the same results. 


In this case the Jurisconsults 


According to Accarias, the professional 
services of a physician could become the ob- 
ject of a hire of labor when it was a question 
of a slave, and Proculus declared that a phy- 
sician who had badly cared for a slave could 
be sued either ex lege Aquilia, or ex locato. 
The following is the exact text: “Proculus 
ait si medicus Servum imperite secuerit, vel cx 
locoto vel ex Lege Aquilia competeri actionem.” 
(D. Liv. IX., tit. I1., 7, Section 8.) 


The direct application of the law Aquilia 
could not be applied to a physician when the 
victim was a free man, and Ulpien says that 
“a man has not the right of ownership of his 
limbs.” Now, in order to obtain a direct 
application of the law Aquilia it was neces- 
sary that the person injured should have also 
his patrimony involved. But a free man who 
had become the victim of errors committed 


The Green Bag. 


by a physician could have the direct applica 
tion of the law Aquilia accorded by the 
pretor who procured the same effects, ex- 
cepting in that which concerned the pecuni 
ary reparation of the injury. In the latter 
case, the value of human personality was no! 
considered. The reparation could only in 
clude the tort resulting from expenses in 
volved for the cure, from incapacity to work 
and, lastly, the funeral expenses. 


Now, although the texts are perfectly af- 
firmative regarding the admission of the 
principle of medical liability in Rome, it is 
more difficult to say whether or not it was 
frequently applied, and it would appear that 
the contrary was more likely the case if one 
considers what 
Pliny affirmed that in Rome a physician en- 
joyed the most complete impunity as he 
states in the twenty-ninth Book of his Nat- 
ural History as follows: “Nulla preterea lex, 
quer puniat inscitiam ; capitale nullum exemplum 
vindictae. Discunt periculis nostris, et experi- 
menta per mortes agunt: medicoque tantum 
hominem occidisse impunitas summa est. Quin 
immo transit convicium et intemperantia culpa- 


with violent indignation 


tur: utroque qui periere arguuntur.” 


The Roman laws were not, however, as 
severe as Montesquieu has upheld in his im- 
mortal work entitled Esprit des Lois, in 
which he says that “the people were desirous 
of having physicians punished for their neg- 
ligence or their ignorance. In this case they 
condemned a physician who occupied a cer- 
tain social position to exile, while death was 
the sentence applied to the one occupying 
a lower social condition.” This great writer 
committed an error, for the law to which he 
makes allusion (D. Liv. 3): “Ad legem Corne- 
liam de Sicariis . . .” did not punish negli- 
gence, ignorance or lack of attention, but the 
crime, the grave mistake committed with the 
criminal intention of producing death. 

Medical liability was rigorously followed 
out in the ancient Germanic law to such an 
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extent that before undertaking the cure of a 
patient the physician was obliged to give a 
security in order to guarantee the indemnity 
in case he was unsuccessful. A physician 
who, while bleeding a free man, wounded 
him, was liable to pay his family a compensa- 
tion of one hundred and fifty ducats in gold. 
In case of the death of the patient, the physi- 
cian became the property of the family, who 
could use its right of vengeance as it saw 
fit. “Si quis medicus dum fleotomiam exercet, 
ingenuum debilitaverit, CL solidos coactus 
exolvat; si vera servum hujusmodi servum 
restituat (in lege Ervigiana post exolvat legun- 
tur: si vero mortuus fuerit propinguis  coil- 
tinuo tradendus est ut quod de co facere vol- 
ucrint habeant potestantem.)” 

A physician could not bleed a free woman 
unless her husband or some of her near rela- 
tions were present,. because the law said: 
“Difficillium non est sub tali occasione ludibrium 
interdum adcrescat.” 

In Beugnot’s addition to the Assizes de 
Jerusalem will be found many important re- 
marks regarding the liability of physicians in 
the Middle Ages.’ A physician called to at- 
tend a serf, and by his ignorance caused the 
death of his patient was condemned to pay 
the value of the serf and was obliged to leave 
the city, and I here quote an interesting para- 
graph: 

“Cl avient par aucune mésaventure que je 
naffre un mien serf ou serve, ou aucune autre 
personne le naffre, et je 1 améne un meige et 
celui meige s'accorde 0 mei a pris noumé et me 
dit au tier jor, puisqu’il ot bien veu la plaie, que 
bien le garet sans faille; et il aveint puisque 
le tailla malement ou por ce que ne devet étre 
taillé et il le tailla et porce il mouret et porce 
que. devet tailler la plate par la levure ct l'apos- 


*, The ideal type of feudal law is that so graphically 
depicted in the works which pass under the title of the 
Assizes de Ferusalem, and which profess to describe the 
usages of the curious product of the Crusades, the 
Latin kingdoms of Palestine. 


teme donc et i le tailla de travers et por ce 
mourut: la raison juge et commande en ci a 
juger que celui meige doit amender le serf ou 
la serve par droit tant comme il valait au jour 
qu'il fut naffré, ou tant comme iacheta celui de 
qui al estait car ce est dreit et raison far 
Vassise. Et deit la cort celui meige congeer de 
la vile ou it fist cele mauvaise megerie.” 
According to this text the physician after 
having seer: the wound, ‘promised to cure the 
patient, but following a badly conducted 
operation which resulted in the death of the 
patient, the physician was declared liable for 
The text then 
goes on so as to cover those cases in which 


this unfortunate occurrence. 
a wound became because the 
physician did not give the patient daily at- 
tendance, and it declares the former liable for 
this accident. In the same way it holds the 
physician liable for any imprudence commit- 
ted by the patient because he did not indicate 
in what ways the patient should care for him- 
self. And lastly, the text speaks of damages 
due in case the victim was a serf. The physi- 


gangrenous 


cian after having promised to cure him, em- 
ployed bad drugs and did not succeed in his 
object. The patient was maimed forever. 
The physician was obliged to take the serf 
for himseli and to pay to his master the sum 
that the serf had cost him. In case the physi- 
cian could not pay the entire sum, he was 
obliged to leave the serf with his master and 
only pay “celui serf ou cele serve caura de 
mains por ce qu'il est mahaignes par sa coulpe.” 

When the victim was a free man, the lia- 
bility of the phys'cian was very much greater. 
If it were a question of simple wounds or of 
bad treatment, which did not cause death, 
not only the physician had no right to de- 
mand any fee, but he had his right hand cut 
off. In case of death of the patient the physi- 
cian was condemned to the gallows: “Mais 
se il avet se mahaign fait a un crestien ou 
a une cresticnne, la raison juge quwil 
det perdre le poing destre et ne det plus estre 
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damages por tant que ce il avet rien pris de celui 
por le meger si est tenus dou rendre par 
dreit. . . . Et se celui miege avet anci male- 
ment mege come est dit dessus aucun franc home 
ou aucune franche femme et elle en moret la rai- 
son juge que celuy meige det estre pendus 
et ... it a det estre dou seignor par dreit.” 

The text adds that before being put to 
death the physician should be taken through 
the streets of the city in order to serve as 
an example to his colleagues. 

It happened, that on account of fear re- 
garding their liability, physicians refused 
their services to patients, or, if they gave 
them, they demanded a guarantee releasing 
them from any responsibility should the case 
terminate unfavorably. Guillaume de Tyr 
tells us that Amaury I., feeling that his 
strength was leaving him, demanded medi- 
cines from some Syrian physicians. These 
they refused, and he was only able to obtain 
them from the Latin physicians after he had 
given his promise that they need not be dis- 
turbed, no matter what issue the disease 
might take. 

In the ancient French laws, the liability of 
physicians and surgeons was distinctly held. 
Denizart established a hierarchic difference 
between physicians and surgeons and de- 
clared that the latter were subordinate to 
physicians. He admitted the liability of sur- 
geons and declared them held for tort toward 
those they might maim by their ignorance, 
and attributes to physicians the power of ex- 
amining the facts of the case in order to 
ascertain whether the surgeon was repre- 
hensible or not. He goes on to say that: 
“When a surgeon has conducted the case ac- 
cording to the rules of his art, he should be 
paid for his operations and for his care and 
dressings, although the patient may not nave 
been cured, even if one was obliged at a later 
date to do an amputation of some fractured 
limb, the cure of which the surgeon had 


undertaken.” 


| 
| 
| 
| 





Efforts were made in France by Charles 
VI., Henry IV., Charles VII. and Loui 
XIV. to formulate laws to control the prac 
tice of surgery, but these were apparentl\ 
only partially successful. It is not withou‘ 
some interest, perhaps, to add that, so far as 
I have been able to discover, Henry IV. oi 
France was the first to create what would ar 
the present time be called a medico-lega! 
expert. These experts were selected from 
among the most capable surgeons. It is also 
positive that about the middlle of the six 
teenth century certain cities appointed what 
might be termed expert surgeons, for the 
purpose of examining the wounds of patients 
seriously injured and to see that the attend- 
ing surgeon treated the case properly; for 
otherwise the patient could bring suit for 
tort should it be shown that there had been 
malpractice. That this is a fact will be found 
from the following quotation that I make 
from the Treatise on Surgery by Felix 
Wurtz, a noted surgeon of Basel, whose 
fame was widespread at about 1560: 


“Un Chirurgien ne doit point permettre a un 
chaqgun de voir, ou mettre la main aux blessures 
de ses patiens, ce que meantmoins plusieurs ont 
accoustumé de faire. Ce nest pas que je veuille 
blasmer la coutume de phisieurs Villes bien 
policées, ou les Magistrats font ordinairement 
visiter une fois, ou deux, toutes les blessures 
considerables, par les Chirurgiens jurez; ou 
contraire, je soustient qu'elle est extrement neces- 
saire et qu'elle se devroit cstablir par tout, enfin 
que si quelque un est mal pensé ainsi qwil arrive 
assez souvent, il en putsse faire ses plaintes a la 
Justice.” 


The mistakes committed in the rules of 
practice should be appreciated by men en- 
gaged in that profession, and Denizart quotes 
a judgment which acquitted a surgeon who 
was accused of having given bad treatment, 
only after having heard the testimony of ex- 
pert surgeons. The case was as follows: A 
surgeon sued a patient, who had a broken 
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arm, for the payment of his fee. The arm 
had either been set badly or too early, and 
having been inconsiderately moved by the 
patient, gangrene appeared. The patient re- 
fused to pay the bill. The court then ordered 
some expert surgeons to examine the ques- 
tion as to how the accused had acted, and 
if the operation and his dressings were in 
conformity to the rules of his art. After hav- 
ing heard the declarations made by both the 
surgeon and the patient, they returned a ver- 
dict in favor of the surgeon, and as a final 
consequence the court ordered the patient 
to pay the surgeon’s fees. This same writer 
mentions another case where the surgeon 
was sued in the criminal court and was con- 
demned to pay fifteen thousand pounds dam- 
age and interest, because the ignorance of 
the surgeon was proven by the findings of 
the experts called in on the case. 


Charondas, a well-known lawyer who 
flourished in the middle of the sixteenth cen- 
tury, said that a surgeon was liable for acci- 
dents which might occur to his patients if 
they came from his mistake. He mentions a 
case of a surgeon who was taking care of a 
patient afflicted with a venereal ulcer, but 
an accident occurred during the treatment 
which caused the death of the patient. For 
this mishap, the surgeon was brought to jus- 
tice as having been the cause of the death. 
Charondas during the trial held that since 
neither deceit nor ignorance on the part of 
the surgeon could be shown in the treatment 
employed for the cure of the ulcer that the 
surgeon could not be held responsible for 
the accident which occurred later. 


Papon, a well-known judge who lived dur- 
ing the regency of Catharine de Medicis, 
says that although a patient may die, the 
physician should not be held liable unless he 
was found ignorant or too hardy in his treat- 
ment and that consequently a legal examina- 
tion should be held in order to ascertain the 
true circumstances of the case, and if the 








physician is found to have committed a mis- 
take he should be punished by the courts. 
This same author then relates the case of a 
physician who gave to a patient a potion 
which was either capable of killing him or 
saving him in a very short time, and the 
patient died from its effects. The physician 
was, however, easily acquitted, but he was 
admonished by the court never to repeat the 
same treatment again under penalty of being 
severely punished. 


Jean Duret, a physician of some note, who 
lived during the last half of the sixteenth 
century, declared that a physician was liable 
if he showed himself an idiot in both the 
theory and practice, or if he showed himself 
too audacious, and Raymond de |’Eglise up- 
held that a physician was liable not only for 
his temerity and his neglect of a patient, but 
also for his ignorance as well. Brillon, whose 
classical dictionary was published in 1711, 
also upheld that physicians were liable for 
their acts. He based his opinion on Papon 
and another writer, who declared that a phy- 
sician was liable either for a slight mistake 
or for a very slight mistake, and he relates 
several judgments in which the principle of ° 
medical liability is upheld. 

The public was far better protected against 
nostrums and quacks a few hundreds years 
ago than it is at the present time, as will be 
seen from the following. In the reign of 
Edward VI., Grigg, a poulterer in Surrey, 
was put in the pillory at Croydon and again 
‘n Southwark, for cheating people out of 
their money by pretending to cure them by 
charms, or by looking at them, or by casting 
their water. Many other quacks have, at 
various times, been subjected to punishment. 
Anthony was punished for his Aurwm Pota- 
bile; Arthur Dee for advertising medicines to 
cure all diseases; Foster for selling a powder 
for the cure of chlorosis; Tenant, a urine 
caster, who sold pills at six pounds apiece; 
Aires, for selling purging sugar plums; 
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Hunt, for putting up bills for the cure of dis- 
eases in the streets. The Council in the reign 
of James I. dispatched a warrant to the 
Magistrates of the city of London, to arrest 
all reputed empirics, and cause them to be 
examined by the Censors of the Royal Col- 
lege of Physicians. Several were arrested 
and acknowledged their ignorance. In the 
reign of King William, a certain Fairfax was 
fined and imprisoned for injuring persons by 
his Aqua Coelestis, while in Stow’s Chronicle 
it is recorded that a water caster was pun- 
ished for exercising his quackery. He was 
set on horseback, with his face to the horse’s 
tail, which he held in his hand, with a collar 
of urinals about his neck, led by the hangman 
through the city, and was whipped, branded 
and then banished. 

The old French jurisprudence felt some 
hesitation in pronouncing for or against 
medical liability, and Merlin believed that 
suits brought against physicians were rarely 
He mentions a number of judg- 
The 


Parliament of Paris in 1696 gave the follow- 


successful. 
ments which acquitted the physician. 


ing judgment in one case, the Court saying: 
“That surgeons are not liable for ther reme- 
dies as long as they have showed no evidence 


| 


| 


of ignorance or rashness in their practice.” 
And in summing up the case on which the 
Court had rendered judgment, the advocat: 
general, Portail, said: “There is only on 
case where suit can be brought against th 
medical profession, and that is when deceit 
kas been practised, in which case it is a tru: 
crime.” 

In 1596, the children of a surgeon who had 
wounded a patient while bleeding him, were 
condemned to pay one hundred and fifty 
pounds damages by the Parliament of Bor 
cdeaux, and in another case a surgeon was 
condemned, because he cut a child for stone 
in the bladder without the advice of a phy 
sician, to pay damages amounting to sixty 
pounds, with the injunction of the Court 
never in the future to cut another patient for 
stone without the consent of some physician 
who was approved by and who had been re- 
ceived by the Faculty of Medicine. 

Many other cases could be cited, but | 
think from what has been said in this short 
paper that medical liability has been sus- 
ained by all the courts of former times. The 
question of criminal malpractice I have en 
tirely left aside, hoping at a future date to 
discuss the history of this important subject. 


OUGHT CHURCH PROPERTY TO BE TAXED? 


By DUANE 


HE taxation of church property is not a 
And it is not the pur- 
pose of this article to discuss the question 
exhaustively, but to submit some considera- 
tions which show, or tend to show, that the 
question which entitles this paper should be 
answered in the affirmative. 

And first: What is a tax? Briefly stated, 
it is a pecuniary burden imposed for the sup- 
port of government; it-is an enforced pro- 
portional contribution of persons and prop- 


new question. 





Mowry. 


erty, levied by the authority of the State for 
the support of government, and for ail public 
Not only are taxes 
the enforced proportional contributions for 
governmental support and use taken from 
the substance of the people, but also the arbi- 
trary exactions of the government within 
constitutional limits, and to the making and 
enforcing of which the assent of the people, 


needs and purposes.’ 


' Bouvier’s Law Dictionary, Title: “Tax.” See also 


Cooley on Taxation. 
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individually, is not required.’ In a more re- 
stricted sense, taxes are revenue collected 
from the people for objects in which they are 
interested, and contributed for things useful, 
and conducive to their welfare.? 

Mr. Blackwell discusses the general sub- 
of taxes and taxation in a luminous 
men.er, and maintains that taxes are im- 
poscd by the legislative power of a State to 
1aise money for public purposes, and can be 
levied for public purposes only, and that the 
taxpayer, according to the theory of our sys- 


rect 
¢ 


tem, receives a just compensation in the 
benefits conferred by the government, in the 
proper application of the tax.* 

Now, the objects of taxation have been 
well and succinctly stated by Dr. Gregory in 
his work on Political Economy. He says 
the purposes for which taxes may be legiti- 
mately taken are: (1) Public administration, 
including the legislative and judicial func- 
tions, and the general adminstration by the 
executive officers of the government. (2) 
Public safety, to be secured by police or mil!- 
tarv power against foreign or domestic foes. 
(3) Public improvements for the general wel- 
fare, by public works. (4) Public intelligence, 
to be promoted by public schools, public 
libraries, scientific investigations, and scien- 
tific and art collections. (5) Public charities, 
or the care of the poor and the unfortunate 
or afflicted classes.—the insane, tke imbecile, 
the deaf mutes and the bhnd.* The same 
writer argues that the right of government 
to levy taxes is supposed to rest upon the 
duty of each citizen to contribute for the com- 
mon safety and for the promotion of public 
order and well-being.® 


*Desty on Taxation, sec. I. 
* Desty on Taxation, sec. I. 


>Blackwell on Tax Titles, pp. 1 and 2. See also 
Rapalje and Lawrence’s Law Dictionary, Titles: “ Tax” 
and “Taxation.” 


‘Gregory’s A New Political Economy, pp. 341 and 
432. 


SJd. p. 342. 


Passing for the present the further consid- 
eration of a tax, let us consider another ques- 
tion suggested by the discussion, viz., the 
subject of exemption from the payment of 
taxes. Exemption from taxation is a privi- 
lege not enjoyed by others; a private law in 
derogation of a common right. It is held to 
be contrary to the first principles of civil lib- 
erty and natural justice, and to the spirit of 
the constitution and laws, that one citizen 
should enjoy privileges and advantages de- 
nied to all others under like circumstances, 
or to be subjected to losses, damages, suits 
or action, from which all others, under like 
circumstances, are exempted.® 

Mr. Sterne, in his excellent work on the 
Constitutional History and Political Develop- 
ment of the United States, says: “Exemp- 
tions from taxation have been a fruitful 
source of mischief.” 

In the foregoing is presented most respect- 
able authority of the injustice and mischiev- 
ousness of exemption laws. Now, the Church 
seeks the protection of government in the 
enjoyment of the same rights and benefits 
guaranteed to individuals, such as the pro- 
tection afforded by the fire and police de- 
partments. Why, then, should the Church be 
granted immunity from taxation when it 
secures the very advantages which the tax- 
payers provide? Why should it be willing 
to receive, vet unwilling to give? There is 
something strangely inconsistent with this 
practice and the admitted professions of the 
Church. 

[t is obvious from what has been already 
said that a tax is a burden having an exact 
and certaia money value, which is never will- 
ingly assumed by those on whom it is im- 
posed; that it is, in a sense, the price of living 
under human governments; that this burden 
is permitted and borne by the individual be- 


© Desty on Taxation, p. 122. 


7 Sterne’s Constitutional History of the United States, 
p. 261. 
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cause his interests as a member of society 
imperatively demand it, and because, also, he 
is impotent to successfully resist it or over- 


come it. It is equally plain that the Church, 


by which is meant the aggregate religious 
influence of the country, is not one of the 
legitimate objects for which taxes can be 
levied. This is apparent because it performs 
no office which is recognized by the constitu- 
tion or the laws, and it is an institution not 
essential to the maintenance of public order 
or good society. It is not the agent of the 
State, is not controlled by it, and is not sup- 
posed to have any direct interest in common 
with it, but is maintained for the special pri- 
vate ends of the various religious organiza- 
tions. The work of the Church is local, not 
general; its influence is limited, not wide- 
spread and universal.’ 

Exemptions from taxation of church prop- 


erty involves a union of Church and State, 


which is at variance with the fundamental 
principle of our government. The infidel, 
for example, believes in no church, believes 
its influence is hurtful, yet is brought face to 
face with the unpleasant fact, unpleasant and 
disagreeable to him at least, that the govern- 
ment is a partner in the very influence which 
his own conscience and judgment condemns 
as vicious and detrimental. And if he is a 
taxpayer, he is obliged to contribute out of 
his holdings to the keeping up of the vicious 
relation. The policy of exemption promotes 
the accumulation of great wealth to be held 
in mortmain by never-dying corporations, in- 
dependent of the State, not accountable to it, 
possibly subject to foreign control, and which 
may be used against the best interests of the 
public. The danger from foreign interven- 
tion is not regarded as imminent or serious. 
It is not, however, a good omen, in a free 
country, to see vast wealth under the control 
of religious bodies, and costly edifices, erect- 
ed for religious services, are not financial 


*See also Johnson's Universal 


“ Taxation.” 


Cyclopedia, Title: 





triumphs of which the true lovers of suffer 
ing humanity can be justly proud. 

Church property should be taxed because 
not to tax it, a portion of the community is 
favored at the expense of others not inter- 
ested. According to the census of 1890, 
slightly less than one-third of the population 
of the United States are communicants or 
members of churches or religious denomina- 
tions. Undoubtedly, this percentage does 
not represent the full number of persons that 
are willing to, and do, contribute to the sup- 
port of religious services, voluntarily. But 
what shall be said of that class who are com- 
pelled, through the process of public taxa- 
tion, to contribute to the support of religious 
work and_ service, involuntarily? . Why 
should the atheist be required to pay taxes 
in order that others may go to church? And 
especially, what right have others to compel 
it, through the governmental machine? Why 
should members of any of the financially 
weaker religious denominations, too poor to 
have church buildings, be required to con- 
tribute to the regular support of religious 
services in the gorgeous structures of their 
wealthier brothers? Where is the justice of 
such a system?’ Is not this system rank 
oppression? 

If the foregoing contentions are maintain- 
able, there is no warrant, in ethics or reason, 
why the Church should not bear its share 
of the burden of government. It is no answer 
to this claim that the Church is not a money- 
snaking institution; that it contributes to the 
good morals and good order of the social 
state. As to the latter claim, there are many 
good citizens who sincerely deny it, and cer- 
tainly, they ought not to be required to con- 
tribute to that which their own judgment and 
conscience repudiates. It is possible, too, 
that a large contingent of the population pre- 
fer to contribute of their means to works of 
benevolence, charity or education, in some 
other manner than that indicated or outlined 
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by the various church organizations of the 
country. If their means are diverted into 
other channels, and certainly an increased 
tax caused by exemption of church property, 
is such a diversion, then the voluntary act of 
this class of persons is made impossible, 
either in whole or in part,—to the extent of 
payments extorted by the strong arm of the 
law for taxes. 

A cogent reason for the taxation of church 
property is offered by the Church itself. It 
is the great and cardinal tenet of the Church 
that it shall look for its material aid and sup- 
port from the voluntary offerings and con- 
tributions of its members and friends. It-has 
alfeady appeared ‘in this discussion that a 
public tax is an involuntary contribution of 
persons and property for the support of gov- 
ernment. A considerable number of these 
involuntary contributions are made by per- 
sons and property who would never, volun- 
tarilv, contribute anything to the support of 
the work of the various religious denom‘na- 
tions of this country. It has also appeared 
in this discussion that the Church /s not such 
an organization as will justify the govern- 
ment in recognizing it as entitled to any pub- 
lic consideration, for it performs no public 
office under the constitution and the laws. 
How, then, it is asked, can the churches jus- 
tifv their consent to immunity from a govern- 
mental tax, unless they are willing to justify 
a hypocritical and wholly defenceless posi- 
tion? It is not denied that a Church tax, or 
offering, in theory, is a purely voluntary mat- 
ter. How, then, can the idea of free-will 
offerings be reconciled with the idea of en- 
forced contributions from taxpayers of all 
How, for instance, can the church 
conscience rest content and accept the dol- 
lars of those who pay them under protest? 
How can the men of God believe they are 
doing God’s holy service when they take 
from their less fortunate neighbors the sub- 
stance which is given unwillingly, and is 
given, solely, to avoid greater financial loss, 


classes? 


if the payment is refused? Where is the 
righteousness of such action? Is not such 
an attitude one of rank hypocrisy? 

It has been urged that the taxation of 
church property involves the practical an- 
nihilation of many worthy church organiza- 
tions. It is beyond the 
province of this paper to consider that. If, 
however, the taxation of church property 
should prove the weapon of its destruction, 
the day of its death can hardly come too soon, 
and furnishes another potent argument in 


This may be so. 


favor of the contention of this paper. 

That church property ought to be taxed, 
can be briefly summarized: 

First: Because the Church performs no 
public office ner function known to the laws 
of the land which entitles it to immunity 
therefrom. 

Second: Because the policy of exemption 
from taxation of church property involves a 
union of Church and State at variance with 
the fundamental principles of our govern- 
ment and wholly un-American. 

Third: Because such exemptions are in- 
equitable, in that they favor a portion of the 
community, statistics showing that about 
one-third of the population being church 
members or communicants, only, at the ex- 
pense of others not interested. 

Fourth: Because the policy of exemption 
of church property from taxation involves a 
liability to the accumulation of great wealth, 
to be held in mortmain by never-dying cor- 
porations, independent of the State, and 
which may be used against the best interests 
of the public. 

Fifth: Because the exemption of church 
property from taxation is wholly inconsistent 
with, and totally opposed to, the cardinal idea 
of Church, vis., that all means contributed 
for its support, as well as all efforts in its be- 
half, shall be given freely and voluntarily, a 
tax imposed by government never being 
given, voluntarily, in the sense in which 
church offerings are contributed. 
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By VAN VECHTEN VEEDER. 


HROUGH a remarkable judicial career 

of nearly forty years’ duration Justice 
Gray maintained the highest ideals of 
public justice. In 1854, three years after his 
admission to the bar, he was appointed re- 
porter of the decisions of the Supreme Court 
oi Massachusetts, a position which had been 
dignified by the services of lawyers of such 
recognized capacity and learning as Cushing, 
Pickering and Metcalf. Justice Gray’s seven 
years’ service in this position undoubtedly 
contributed materially to his judicial equip- 
ment in giving him that remarkable knowl- 
edge of cases and precedents for which he 
was justly famed. In 1864 he was appointed 
an associate justice of the court, and nine 
vears later was advanced to the chief justice- 
ship. In 1881, after seventeen vears’ distin 
guished service in the highest court of his 
native State, he was appointed to the Su- 


he 


preme Court of the United States, where 
served with indefatigable industry for twenty- 
one years. The successful discharge of the 
duties of such conspicuous stations through 
sO many years, necessarily implies a high 
order of mental ability and thorough profes- 
sional equipment, and the value of Justice 
Gray’s judicial labors has always been full) 
appreciated. But he was not a legal genius, 
and his conspicuous but plainly circumscribed 
powers are readily defined. He was not an 
original thinker like Marshall, nor in the 
sense in which that designation may be ap- 
plied to his successor, Mr. Justice Holmes. 


In his mental characteristics he bore to a law- 
yer like Benjamin R. Curtis, or to his col- 
league, Justice Miller, a relation similar to 
that which Story bore to Marshall. He dealt, 
mainly, not with the creations of his own 
mind, but with the thought of others. One 











may look in vain through his work for any 
distinctly original contributions to jurispru- 
dence—any simple, subtle and illuminating 
statement of its difficult problems. He had 
not that intuitive insight into legal principles 
which enabled a genius like Lord Cairns to 
follow without reflecting upon the rule. His 
forte lay in the indefatigable industry and re- 
search with which he levied upon the stores 
of existing knowledge, and in his accurate 
and logical arrangement and presentation of 
vast accumulations of material with refer- 
ence to the issue involved. Before he be- 
came a lawyer he was an accomplished na- 
turalist, and in his legal work he habitually 
employed the inductive methods of natural 
science. He was a case lawyer in the 
highest sense of that term; he reached 
a conclusion, not so much through the 
luminous and suggestive inferences of his 
own mind, but rather by collecting, analyz 
ing, sifting and weighing all the arguments 
that had ever been brought to bear upon a 
subject. In the exercise of this inductiv: 
and historical method Justice Gray has sel- 
dom been equalled. It may be doubte'l 
whether his information was as well fused 
as Lord Bowen’s. Some of his opinions (e. 
g., Opinion of the Justices on Money Bills, 
126 Mass. 557—an advisory opinion,) would 
seem to exceed in wealth of historical illus- 
tration the necessities of the occasion. How- 
ever admirable as an argument or as an his- 
torical disquisition, it is doubtful whether 
such elaborate displays of research are desir- 
able in judicial opinions. Aside from these 
considerations, however, his work merits 
His work is more accur- 
ate and his material more thoroughly di- 


unqualified praise. 


gested than Story’s. He did not pad his 
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opinions with long quotations from other 
cases; he took the trouble to master his ref- 
erences, and was therefore able to state 
their scope and effect with brevity and pre- 
cision. 

There is much to be said for the opinion 
that such mental characteristics as Justice 
Gray’s are more likely, in the long run, to 
conduce to the safe and satisfactory adminis- 
tration of justice than brilliant and original 
thinking. At all events Justice Gray brought 
to the court some conservative habits of 
mind that cannot be too highly esteemed. 
As became a judge imbued with the tradi- 
tions of the Supreme Court of Massachu- 
setts, his first solicitude was for. the force 
and authority of the court’s judgment. Al- 
though a mar of strong convictions, he was 
without pride of personal opinion; whenever, 
as rarely happened, he dissented from the 
judgment of the court, it was because of a 
conflict of opinion with respect to funda- 
mental! principles. Moreover, he always con- 
fined himself rigidly to the real issues in- 
voived. His opinions are entirely free from 
dicta; and they are, as the most impressive 
judicial utterances always are, absolutely im- 
personal. Justice Gray exemplified the high- 
If he was occa- 
ideas of 


est sense of judicial dignity. 
sionally somewhat austere in his 
judicial decorum, his scrupulous adherence 
to his conviction that a judge should keep 
aloof from politics was wholly commendable. 

The variety and extent of Justice Gray’s 
contributions to the reports, both State and 
Federal, is very great. At the outset of his 
judicial career he took an active part in the 
congenial labor of formulating the views of 
the court; he required no lony novitiate to 
develop his powers. His opinion in Tyler v. 
Pomeroy, 8 Allen 480, on the lawfulness of 
acts done under color of military authority 
in time of war, which he delivered within a 
few months after taking his seat upon the 
Massachusetts bench, displays all his charac- 


teristics fully developed. In the State court 


he had exercised a very powerful influence 
over the court’s determinations in questions 
of constitutional law. In the Supreme Court 
of the United States his influence in such 
cases was less controlling; many of his most 
conspicuous opinions relating to contro- 
versies which had long been discussed, and 
the main outlines of which had been estab- 
lished by former decisions of the court. His 
opinions in Juillard v. Greenman, 110 U. S. 
425, on the subject of legal tenders, in Leisy 
v. Hardin, 135 U. S. 100, on the commerce 
clause, and in Fong Yue Ting v. United 
States, 149 U. S. 698, with respect to Chi- 
nese exclusion, may be cited as illustrations. 
Yet he delivered many very able opinions in 
this great branch of the court’s jurisdiction. 
In Head v. Amoskeag Manufacturing Com- 
pany, 113 U. S. 9, he expounded the mean- 
ing of due process of law as established by 
the Fourteenth Amendment; in Huntington 
7. /.ttrill, 146 U. S. 657, he defined the faith 
and credit to which State judgments were 
etitled; in Cole v. La Grange, 113 U. S. 1, 
hc denied the right of Legislature, in the 
exercise either of the right of eminent 
comain or of the right of taxation, to take 
property without the owner’s consent for any 
kut a public use; in Elk v. Wilkins, 94 U. S. 
122, he defined the status of the Indian tribes. 
justice Gray was a strong Federalist. His 
opinions, from the Arlington Case, 106 U. S. 
146, to the Insular Cases of recent date, up- 
hold the broadest construction of the powers 
of the national government. His opinion in 
Juillard v. Greenman, 110 U. S. 425, uphold- 
ing the power of Congress to make the 
Treasury notes of the United States legal 
tender, in payment of private debts, in time 
of peace as well as in time of war, placed the 
capstone upon the summit of national power. 

Justice Gray’s opinions cover a wide range 
of subjects. His contributions to admiralty 
and prize law and to the general law of wills 
are, perhaps, most conspicuous. Ralli v. 
Troop, 157 U. S. 386, on general average; 
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The John G. Stevens, 170 ib. 113, on col- 
lisions; The J. E. Rumbel, 148 ib. 1, on liens; 
and The Glide, 167 ib. 606, Workman v. 
Mayor of New York, 179 ib. 552, and United 
States 7. Rodgers, 150 ib. 249, on various 
phases of maritime jurisdiction, are among 
his most important cases in admiralty. The 
Parquette Habana, 175 U.S. 677, is one of his 
far-reaching decisions on the subject of prize. 
In both the State and Federal courts he gave 
much attention to the difficult subject of con- 
flict of laws, and to criminal law. Lamar v. 
Micon, 112 U. S. 452; Ross v7. Ross, 129 
Mass. 243, and Commonwealth v. Lane, 113 
ib. 458, may be cited as illustrations of the 
former. Hilton v. Guyot, 159 U. S., 113, 
with respect to the validity and effect of for- 
eign judgments, may also be mentioned in 
this general connection. In criminal law his 
most elaborate opinion was given in Sparf v. 
United States, 156 U. S. 51, on the long- 
mooted question of the respective provinces 
of court and jury in trials for crime. A com- 
parison of his opinion in this case with 
Justice Curtis’ exposition of the same 
question in United States v. Morris, brings 
out very clearly a marked contrast in men- 
tal characteristics and methods.’ 

* The following are Justice Gray’s leading opinions : 

Constitutional law: Juillard v. Greenman, 110 U.S. 
425; Huntington z. Attrill, 146 7. 657; Head v. Amos- 
keag Company, 113 74.9; Cole v. La Grange 113 76. 1; 
Elk v. Wilkins, 94 74. 123; Capital Traction Company 
v. Hof, 174 2.1; Logan v7. United States, 144 76. 263; 
United States 7. Wong Kim Ark, 169 74. 649; St. Louis 
and San Francisco Railroad Company v. Mathews, 165 
76. 1; Fong Yue Ting v. United States, 149 76. 698 ; Van 
Brocklin 7. Tennessee, 117 76. 151; Leisy v. Hardin, 135 
7b. 100 (diss.); Pullman Company v. Pennsylvania, 141 
26.18; Arlington Case, 106 74. 196 (diss.) ; Healey v. 
Donoghue, 116 74. 1; Illinois Central Railroad Com- 


pany z. Illinois, 163 76. 142; New Orleans Waterworks 
Company v. Sugar Refining Cowpany, 125 7d. 18. 

Admiralty and prize: Ralli v. Troop, 157 U. S. 386; 
The Fohn G. Stevens, 170 tb. 113; The Glide, 167 ib. 
606; United States 7. Rodgers, 150 76. 249; Workman 
v. Mayor of New York, 179 76. 552; The F. E. Rumbel, 
148 7. 1; Zhe Parquette Habana, 175 tb. 677. 

Wills: Jones v. Habersham, 107 U. S. 174; Mac- 
Arthur 7. Scott, 113 76. 340; Gibbons v. Mahon, 136 76. 
549. 

Contracts: Nossington v. Wright, 155 U. S. 188; 
Campania la Fletchea v. Franer, 168 7. 104; Waterman 


v. Mackenzie, 138 76. 252; Central Transportation Com- 
pany v. Pullman Company, 139 7. 34; Dushane v. 
Benedict, 120 76. 630; Warner v. Texas & Pacific Rail- 
road Company, 164 74. 48; Primrose & Western Union 
Telegraph Company, 154 2. I. 

Criminal laws: Sparf v. United States, 156 U.S. 5, 
(diss.); United States v. Sauges, 144 76. 310; Ex parte 
Wilson, 114 76. 417. 

Miscellaneous: Hilton wv. Guyot, 159 U. S. 113 
(foreign judgments); Viterbo v. Freidlander, 120 2. 
707 (civil law of landlord and tenant); Lamar v. Micon, 
112 76. 452 (conflict of laws); Liverpool Steam Com- 
pany v. Phoenix Insurance Company, 129 76. 397 (com- 
mon carriers); Phoenix Insurance Company v. Erie 
Transportation Company, 117 76. 312 (i.); ln re 
Sawyer, 124 74. 200 (equity jurisdiction); Lake Shore 
and Michigan Southern Railroad Company v. Prentice, 
147 76. 101 (damages); Smith v. Whitney, 116 74. 167 
(courts martial); Wisconsin v. Pelican Insurance Com- 
pany, 127 76. 265 (original jurisdiction of Supreme 
Court); Jones v. United States, 137 7d. 202 (Federal 
jurisdiction) ; Meehan v. Valentine, 145 24. 611 (part- 
nership); Pennsylvania Railroad Company v. Locomo- 
tive Truck Company, 110 76. 490 (patent); St. Louis, 
etc. Railroad Company v. Terre Haute, efc. Railroad 
Company, 145 76. 393 (lease); Northern Pacific Railway 
Company zv. Washington Territory, 142 76. 492 (rail- 
ways); Union Pacific Railway Company v. Botsford, 
141 76. 250 (trial); Hartford Fire Insurance Company 
v. Railroad Company, 175 76. 91 (general jurisprudence. ) 

In the Supreme Court of Massachusetts : 

Constitutional law: Briggs v. Light Boats, 11 Allen 
157; Opinion of the Justice on Money Bills, 126 Mass. 
557; Foster v. Foster, 129 76. 559; Tyler v. Pomeroy, 8 
Allen, 480; Kershaw v. Kelsey, 100 Mass. 56. 

Macloon, Io! 
376; Part- 


Commonwealth  z. 
Burke, 105 70. 


Criminal law: 
Mass. 1; Commonwealth v. 
ridge v. Hood, 120 74. 408. 

Conflict of laws: Ross 7. Ross, 129 Mass. 243; Com- 
monweaith v. Lane, 113 76. 458; Milliken v. Pratt, 125 
16. 374. 

Wills: Waters v. Stickney, 12 Allen 1; Chase v. 
Kittredge. 11 2+. 49; Jackson v. Phillips, 14 76. 539. 

Equity : Howe wv. Nickerson, 14 Allen 400; Attorney 
General v. Tudor Ice Company, 104 Mass. 239. 

Municipal Corporations: Hill v City of Boston, 122 
Mass. 344; Stone v7. Charlestown, 114 76. 214. 

Covenants: Bronson v. Coffin, 108 Mass. 175; Russ 
v. Alpaugh, 118 7d. 369. 

Miscellaneous: Kennedy v. Doyle, 10 Allen 161 
(evidences); Locke v7. Lewis, 124 Mass. 1 (partnership) ; 
Gilmore v. Driscoll, 122 74. 199 (tests); Osborne v. 
Morgan, 130 76. 102 (76.); Exchange Bank v. Rice, 
98 76. 288 (bills of exchange); Haskell v. New Bed- 
ord, 108 7. 208 (nuisance change): Davis v. Rail- 
road Company, 131 2. 258 (ultra vires); Kimball v. 
Etna Insurance Company, g Allen 540 (insurance) ; 
Boston v. Richardson, 13 76. 146 (ancient grants). 


In the course of the foregoing sketch oc- 
casional reference has been made to Mr. Jus- 
tice Harlan; it would be impossible to under- 


take an intelligent consideration of the work 
of the court during the past twenty-five years 
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without taking into account his conspicuous 
services. But it is not within the scope of 
this article, nor, indeed, would it be within 
the bounds of propriety, to estimate the ser- 
vices of the present justices, whose careers 














194; Pollock v. Farmers Loan and Trust Company, 157 
ib. 4293; 158 76. 601; Boyd v. Thayer, 143 2. 135; lu re 
Cooper, 76. 494; Union Pacific Railway Company v. 
Chicago, Rock Island and Pacific Railroad Company, 
163 76. 564; Roehm v. Horst, 178 76.15; Zhe Carlos F. 
Roses, 177 ib. 655; Cole v. Cunningham, 135 74. 107; 
Baiz, petitioner, 135 26. 403; Downes v. Bidwell, 182 74. 
246; Western Union Telegraph Company v. State of 





MR. CHIEF JUSTICE FULLER. 


are still in the making. The following lists | 
w'll give a fairly accurate idea of the charac- | 
ter and extent of their labors. 

MR. CHIEF JUSTICE FULLER: 

Leisy v. Hardin, 135 U. S. 100; The Chinese Depor- | 
tation Cases 149 #6. 698; United States v. E.C. Knight | 
Company, 156 74.1; Field v. Clark, 143 7. 649; /n re 
Rapier, 143 76. 110; Hilton v. Guyot, 159 76. 113; Mc- 
Peerson v. Blacker, 146 #4. 1; Sanford v. Poe, 165 7. 


Pennsylvania, 128 76. 39; Menendez v. Holt, 128 76. 514; 
Bank of Washington v. Hume, 128 76. 195; Reynes vz. 
Dumont, 130 7. 354; Moore v. Crawford, 130 726. 122; 
Inman v. South Carolina Railroad Company, 129 7é. 
128; Stoutenburgh v. Hennick, 129 7. 141; United 
States 7. Wong Kim Ark, 169 76. 649; Ornelas v. Ruiz, 
161 26. 503; Duncan v. Missouri, 152 7. 347; Petit v. 
Minnesota, 177 #6. 164; The Pedro, 175 7b. 354; Plum- 
ley v. Massachusetts, 155 76. 146; Central Pacific Rail- 
road Ce npany v. State of California, 162 76. 91; Taylor 
v. Beckham, 178 74. 548. 
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MR. JUSTICE HARLAN: 

The Civil Rights Cases, 109 U. S. 3; Sparf v. United 
States, 156 76.1; State of Louisiana v. Jumel, 107 76. 
711; Hurtado wv. State of California, 110 7. 538; Field 
v. Clark, 143 #6. 649; Cownes v. Bidwell, 182 76. 246; 
Neal v. State of Delaware, 103 76. 370; Leisy v. Hardin, 
135 72d. 100; Powell v. State of Pennsylvania, 127 7d, 
678; O’Neill v. State of Vermont, 144 76. 323; Davis v. 
United States, 160 76. 469; Pullman Company v. State 





People v. Roberts, 171 74. 658; Connecticut Insurance 
Company v. Lathrop, 111 76. 612; Delaware, efc. Rail- 
road Company wv. Converse, 139 #6. 469; New York 
Central Railroad Company v. Troloff, 100 76. 24; Uni- 
ted States v. Stanford, 161 7. 412; United States v. 
Union Pacific Railway Company, 159 74.1; Patterson 
v. State of Kentucky, 97 74. 501; Robb v. Connolly, 111 
ib. 625; Connolly v. Union Sewer Pipe Company, 184 
7b. 540; Taylor v. Beckham, 178 76. 548; State of Min- 





MR. JUSTICE HARLAN. 


| 
| 


of Pennsylvania; Beard z. United States, 158 74. 550; 
Covington Turnpike Company 7. Sanford, 164 76. 578: 
Plumley v. State of Massachusetts, 155 74. 461; Ex parte 
Terry, 128 74. 289; United States v. E. C. Knight Com- 
pany, 156724. 1; Interstate Commerce Commission v. 
Brinison, 154 74. 447; Bate Refrigerating Company v. 
Sulzberger, 157 74.1; Mugler z. S:ate of Kansas, 123 
76. 623; Maxwell v. Dow, 176 7. 581; Pollock 7. Far- 
mers Loan and Trust Company, 158 7+. €0; Ex parte 
Royall, 117 76. 240; Antoni v. Greenhow, 107 76, 769; 


nesota v. Barber, 136 76. 313; United States v. St. 
Clair, 154 76. 134; Hough v. Texas and Pacific Railroad 
Company, 100 76. 213; Guy v. Baltimore, 100 7. 434; 
Kirtland v. Hotchkiss, 76. 491; Railroad Company v. 
National Bank, 102 74. 14; Hopt v. Utah, 110 76. 574; 
New Orleans Gas Company v. Louisiana Light Com- 
pany, 115 76. 650: New Orleans Waterworks Company 
v. Rivers, 115 #6. 650; Aldrich v. Chemical National 
Bank, 176 76. 618; Spalding v. Vilas, 161 74. 483; Lake 
Shore and Mich:gan Southern Railroad Company v 








ant 


State of Ohio, 165 74. 365; Kirby v. United States, 174 
76. 47; Atchinson, Topeka and Sante Fe Railroad Com- 
pany v. Mathews, 174 74. 96; Scranton 7. Wheeler, 163 
76. 703; Western Union Telegraph Company v. Tag- 
gart, 163 2. 1; Beckwith v. Bear, 98 7. 266; Elk v. 
Wilkins, 94 U.S. 123; Chew Heong v. United States, 
112 76. 536; Bowman v. Chicago and North Western 
Railway Company, 125 7+. 465; United States v. State 
of Texas, 143 26. 621; McAllister v. United States, 141 2. 
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Insurance Company, i169 7. 139; French v. Asphalt 
Company, 181 #4. 324; Fairbanks v. United States, 181 
ib. 283; State of Illinois 7. Illinois Central Railroad 
Company, 33 Federal Reporter, 730; Farmers Loan 
and Trust Company v. Chicago, efc. Railway Company, 
39 #6. 143; Arthur v. Oaks, 63 7. 310. 


MR. JUSTICE BREWER: 
Reagan v. Farmers Loan and Trust Company, 154 





MR. JUSTICE BREWER. 


174; Ford vw. Surget, 97 74. 564; Baldwin v. Franks, 120 
76. 678; Stone v. Farmers Loan and Trust Company, 
116 76. 307; Ex parte Ayers, 123 76. 443; Clark v. Bever, 
139 7. 96; Thompson v. Utah, 170 76. 343; City of 
Brenham v. German American Bank, 144 76. 173; Smyth 
v. Ames, 169 76. 466; Gibson 7. Mississippi, 162 76. 565; 
Cook v. United States, 138 74. 157; Thompson vz. Mis- 
souri, 171 26. 380; Norwood v. Baker, 172 76. 269 ; Hen- 
nington v7. Georgia, 163 74. 299; Ritter 7. Mutual Life 


U. S. 362; The Chinese Deportation Cases, 149 24. 698: 
Stearns v. State of Minnesota, 17974. 11; Budd v. State 
of New York, 143 76. 517; /u re Debs, 158 76. 564; 
Monongahela Navigation Company v. United States, 
148 26. 312; Baltimore v. Ohio Railroad Company v. 
Bough, 149 76. 368; Leisy v. Hardin, 135 74. 100; 
O’Neill v. State of Vermont, 144-323; Austin v. State 
of Tennessee, 179 74. 343; Barden 7. Northern Pacific 
Railroad Company, 154 7. 288; Gulf, Colorado and 
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San Francisco Railway Company v. Ellis, 165 76. 150; well Land Grant Company, 26 74.118; State v. Walruff, 
St. Louis v. Western Union Telegraph Company, 148 26 #6. 178; McElroy 7. Kansas City, 21 74. 257; How- 
ib. 92; Brown v. State of New Jersey, 175 7. 172; ard v7. Denver and Rio Grande Railway, 26 76. 837. 


L’Hote v. New Orleans, 277 6, 587; McCullough v. In the Supreme Court of Kansas: State v. Nehama 
Commonwealth of Virginia, 172 ib. 102; Blake v. Company, 7 Kansas 549: “Munro v. May, 9 70. 466; 
McClung, 176 #6. 59; Atchinson, Topeka and Sante Fe Wright v. Noell, 16 #4. 466; The Prohibitory Amend- 
Railroad Company v. Mathews, 174 7. 96; Trinity ment Cases, 24 76. 700; The Intoxicating Liquor Cases, 
Church v. United States, 143 #. 457: Hollins v. Coal ib. 75: Zn re Bullen, 26 ‘+. 781; Chapsxy v. Wood 26 #4 
Company, 150 76. 371; Fong Yue Ti: gz. United States, 650; State v. Mugler 29 7. 252. 








MR. JUSTICE BROWN 


149 76. 698; Union Pacific Railway Company 7, Bots- | MR. JUSTICE BROWN: 
ford, 141 76. 250; United States 7. Rio Grande Com- 

pany, 174 #6. 690; Fairbanks 7. United States, 181 7%. | 
283; Cotting 7. Kansas City Stock Yards, 183 74.79: | 
Angle v. Chicago, efe. Railroad Company, 151 7. 11 5 | 
Lowndes v. Huntington, 153 7/. 1: Louisvilie and Nash- | 
ville Railroad Company 7. Eubank, 184 7. 27. | 


Covington Bridge Company 7. State of Kentucky, 
154 U. S. 204; The Caledonia, 157 74. 40; Brown 
7. Wa'ker, 161 7+. 591; Lawton v. Steele, 152 74. 133; 
Tie Elfrida, 172 ib. 1813; Zhe Adula, 176 ib. 361; 
The Barbed Wire Patent, 143 7. 28: Westinghouse 
zv. Boyden Power Brake Company, 170 #6. 574; De Lima 

In the United States Circuit Court: State 7. Wal- | 7- Bidwell, 182 7.1; Downes v. Bidwell, 182 7. 246; 
ruff, 26 Federal Reporter 178; United States 7. Max- | United States v. Rodgers, 150 7+. 249; Cleveland, etc. 
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Railroad Company v. State of Illinois, 177 74. 514; Zhe |. parte Thompson, 1 Flippin 507; Zhe Scotia, 35 Federal 
Irrawaddy, 171 ib. 192; Ralli v. Troup, 157 74. 386; Reporter, 907; 7ke Manitoba, 2 Flippin, 241; Castro z 

Knapp Company v. McCaffrey, 177 7. 638; Potts z. De Uriarte, 12 74. 250; Burton v. Stratton, 74. 696; 7h: 
Creager, 155 #6. 597; City of Walla Walla v. Water Trenton, 4 tb. 657; The Two Marys, 10 ib. 919; The 
Company, 172 7.1; Handley v. Stutz, 139 #6. 417; Dolphin, Flippin 580; Gibson v. Cincinnati Inquirer, 
Austin v. State of Tennessee, 179 76. 343: Louisville 2 Federal Reporter 121; 7he Worthington, 19 ib. 836 

and Nashville Railroad Company ~. State of Kentucky, Pequignot 7. Detroit, 16 7+. 211; Heye v. North Ger- 
161 76.677; Pearsell v. Great Northern Railway Com- man Lloyd 33 7.60; The Fames P. Donaldson, 19 ib. 








MR. JUSTICE WHITE. 


pany, 161 26. 646; The Maine wv. Williams, 152 76. 122; 264; Zhe Alberta, 23 tb. 807: Phillipps v. Detroit, 4 
Cons‘able v. National Steamship Company, 154 76. 51 ; Banning and Arden, 347; Ax parte Byers, 32 Federal 
The Corsair, 145 ib. 335; Ridson Locomotive Works 7. Reporter 404; Brush Electric Company 43 76. 533; 
Ridart, 158 24. 68; Holmes. Hurst, 174 #4. 85 ; Holden, Saginaw Gas Light Company, v7. Saginaw, 28 76. 529; 
v. Handy, 169 76. 366: Pollock v7. Farmers Loan and Navigat on Company v. Insurance Company, 2674. 596. 


ae = 158 7+. 601; Tucker v. Alexandroff, MR. JUSTICE SHIRAS: 
. : New England Railroad Company v. Conroy, 175 

In the United States Circuit and District Courts: U. S. 323; Brown v. Walker, 161 76. 541; Lake 
United States v. Clark, 3: Federal Reporter 710; ex Shore and Michigan Southern Railroad Company 
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State of Ohio, 165 76. 365: 173 #. 285; The 
Trrawaldy, 171 tb. 192; The Carlos F. Roses, 177 
16.655 ; Zhe Adula, 176 ib. 361; Baltimore and Ohio 
Railroad Company v. Voigt, 176 7%. 498; Plummer vz. 
Coler, 178 76. 115; Illinois Central Railroad Company 
v. State of Illinois, 146 74. 387; Scranton v7. Wheeler, 
163 #6. 703; Westinghouse v. Boyden Power Brake 
Company, 170 76. 574; Brass v. North Dakota, 153 7. 
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391; Hollinger 7. Davis, 146 74. 314: Lewis v. United 
States, 146 76. 370; French 7. Asphalt Company, 181 
76. 324; Northern Assurance Company 7. Grand View 
Building Association, 183 7+. 308; Wilson 7. Nelson, 183 
#6. 191; Missouri v. Illinois, 180 74. 2c8. 
MR. JUSTICE WHITE: 
178 U. S. 41; Sanford v. 
Poe, 165 7. 194; Singer Manufacturing Company 
June Manufacturing Company, 163 7. 16g: Pol- 
lock v. Farmers Loan and Trust Company, 157 7. 


Knowlton zv. Moore, 
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429; 158 26. 601, The Pedro, 175 ib. 354; Workman v. 
Mayor of New York, 179 76. 552 ; United States v. 
Trans-Missouri Freight Association, 166 76. 290; Stearns 
v. State of Minnesota, 179 #6. 223; Ralli v. Troop, 157 
26. 386; Ohio Oil Company v. State of Indiana, 177 24. 
212; Merrill v. National Bank, 173 76. 131; Geer vw. 
State of Connecticut, 161 74. 519; Union Pacific Rail- 
way Company v. Wyler 158 74. 285; Downes v. Bid 


PECKHAM. 


well, 182 76. 246; Doo'ey z. United States, 182 76. 222; 
lhe Keasington, 183 7. 263: Freeport Water Com- 
pany v. Freeport City, 180 7. 587. 

MR. JUSTICE PECKHAM: 

Addyston Pipe and Steel Company v. United 
States, 175 U.S. 211: United States v. Trans-Mis- 
soui Freight Assoc ation, 166 74. 290; United States 
zv. Jot Tiatfic Association, 171 7. 505; Maxwell 
v. Dow, 176 #4. +8 ; Houston and Texas Railway 
Compai + State of Texas, 177 7%. 66; Hop- 
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kins v. United States; «71 76. 578; Lake Shore and 
Michigan Southern Railway Company v. Smith, 173 /4. 
684 ; McMullen v. Hoffman, 174 76. 639; Fallbroo’ [rri- 
gation District v. Bradley, 164 #6. 112; Weste:n Union 
Telegraph Company v. James, 162 74. 65°; Unite! 
States v. Realty Company, 163 74. 427: Par-ons v. Uni- 
ted States, 167 #4. 323; Throckworton v. Ilolt, 180 74. 
552; United States v. Gettysburg Electri: Railway, 
160 76. 668; City of Detroit v. Detroit Citizens Street 


MR. JUSTICE 


Railway Company, 184 74. 368; Louisville and Nash- 
ville Railroad Company v. Eubank, 184 74. 27. 


In the Court of Appeals of New York: Matter of 
McGraw, 111 New York 66; Wright v7. Bank of Metro- 
polis, 110 #6. 237; Constant v. University of Rochester, 
111 #6. 604; Rothmiller v. Stein; 143 74. 581; Schuyler 
v. Curtis, 147 7. 434: New York Health Department 

Trinity Church, 145 76. 32; Walsh v. rit hburg 
Railroad Company, 145 74. 301; Becker v. Koch, 104 
76. 394; Harnickell v. New York Life Insurance Com 








pany, 111 76. 390: Kennedy wv. Elevated Railroad Con 
pany, 145 76. 288: People v. Richards, 108 76.4137: 
Holmes v. Gilman, 138 76. 369. 


MR. JUSTICE McKENNA: 

DeLima v. Bidwell, 182 U. S. 1; Freeport Wate: 
Company v. Freeport City, 180 76. 587; Pirie v. Chicago 
Title and Tru-t Company, 182 76. 438; Connolly z. 
Union Sewer Pipe Company, 184 7. 540; Ju re Con 


MCKENNA 


way, 178 76. 421; Chicago, Rock Island and Pacific 
Railroad Company v. Zernecke, 183 76. 582; Magoun 
v. Illino‘s Trust and Savings | ank, 170 7. 283; Chicago, 
Rock Island and Pacific Railway Company v. Stuim, 
174 76. 71¢. 

In conclusion, some statistics with respect 
ta the fifty-seven lawvers who have served as 
justices of this court’ may be of interest. 


'From 1789 to 100. 
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The average age of the justices at the time 
of appointment was fifty-two years. Twenty- 
nine justices were between fifty and sixty 
years of age at the time of their appoint- 
ment; fourteen were between forty and fifty. 
Only four justices wre under forty: Story, 
the youngest, was thirty-two; William John- 
son, thirty-three; Washington, thirty-six, 
and Iredell, thirty-nine. Since Story’s ap- 
pointment, a period of over ninety years, only 
nine appointees have been under fifty: Camp- 
bell and Curtis, forty-two; Harlan and Mc- 
Lean, forty-four: Wayne, forty-five; Miller, 
forty-six; Davis and Field, forty-seven, and 
White, forty-nine. On the other hana, s-ven 
justices ascended the bench at the age of 
sixty or more: Hunt and Lamar, at sixty- 
three; Blatchford and Strong, at sixty-two; 
Jackson, at sixty-one, and Duvall and Shiras, 
at sixty. 

The average length of service is not quite 
Twenty justices served less 
than ten years; twelve between ten and 
twenty years; eighteen above twenty years. 
Of the thirteen justices: who served twenty- 
five vears or more, six served less than thirty 
years; those who served thirty years or more 
were: Field, Marshall and Story, thirty-four 
Wayne and McLean, thirty-two; 


sixteen years. 


vears; 


Washington, thirty-one, and William John- 


son, thirty. Fifteen justices terminated their 
service by resignation. 

The enactment of the usual age limit of 
seventy years would have deprived the court 
of the services of many of its most eminent 
judges. Twenty-two justices served while 
over seventy years of age; five of these at 
eighty or more. Taney’s service terminated 
when he was eighty-seven, Duvall’s at eightv- 
five, Field’s at eighty-one, and Marshall’s 
and Nelson’s at eighty. 

Forty justices were college graduates. 
Thirty-three had prior judicial experience, 
seven of them in United States courts. Of 
those who had enjoyed prior judicial experi- 
ence, nine had also served in both legislative 





and executive positions, while thirteen others 
had either legislative or executive experi- 
ence. Nineteen justices who had no prior 
judicial experience had served in either legis- 
lative or executive offices. Only three jus- 


- tices, Miller, Bradley and Shiras, had no 


prior experience in legislative, executive or 
judicial office. 

The fifty-seven judges came from twenty- 
four States; the thirteen original States con- 
tributed forty-four of them. Twenty-three 
were appointed from the Middle Atlantic 
States, seven from New England, fifteen 
from the South, and twelve from the West. 
With the shifting of population the geo- 
graphical distribution of the judges has 
changed. States which were sure of repre- 
sentation in former times are now unrepre- 
sented, while other States which are almost 
certain to be turned to now have only lately 
been considered. North Carolina and South 
Carolina early ceased to figure. Virginia, 
which sometimes had two members, has been 
unrepresented since the death of Daniel in 
1860. It is worthy of note that both Mis- 
sissippi and Louisiana obtained their first 
recognition in recent years. New York has 
contributed more justices than any other 
State, seven justices having been appointed 
from that State. Pennsylvania, Virginia and 
Ohio come next with five each; Maryland 
and Massachusetts follow with four each. 
Only three States have had two members at 
one time; Virginia, Maryland and Ohio each 
had an associate justice during the service. 
of one of its citizens as chief justice. No 
State has always been represented. The 
nearest approach to continuous representa- 
tion is made by New York, the only breaks 
being from Jay’s resignation in 1795 to the 
appointment of Livingstone in 1806, and 
from the death of Blatchford in 1893 to the 
appointment of Mr. Justice Peckham in 
1806. 

THE END. 
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SOME SINGULAR WILLS. 


LMOST daily we may notice paragraphs 
detailing bequests of more or less ex- 
traordinary nature, and latterly this country 
would appear to have been more prolific than 
other regions of singular wills. The late 
Lord Newborough made the following curi- 
ous provision in his will. He gave most 
explicit directions that, after a certain perio. 
elapses, his body is to be exhumed and re- 
interred in Bardsey Island. This island, it 
will be remembered, lies to the north of 
Cardigan Bay, and is reputed to have had no 
fewer than 20,000 saints buried in its soil. 

Quite recently, too, Henry Eberle, of 
Frankfort, left an estate valued at twenty- 
five thousand dollars to be expended in the 
erection of a monument over his grave. His 
will was executed in 1869, and gives minute 
instructions as to the monument. Three 
shares of the cemetery stock are bequeathed 
to the Cemetery Company, the income upon 
which is to maintain the monument in good 
repair. 

A far more extraordinary will than either 
of the above was, however, made by Solo- 
mon Sanborn, of Medford, Mass., who was 
a hatter by trade. He left his body to Pro- 
fessor Agassiz and Dr. O. W. Holmes, to be 
by them prepared in the most skilful and 
scientific manner known to anatomical art. 
and placed in the anatomical museum of Har- 
vard College. Two drumheads were to be 
made of his skin. Upon one was to be 
inscribed Alexander Pope’s “Universal 
Prayer,” on the other the “Declaration of 
Independence”; and then they were to be 
presented to the testator’s distinguished 
friend, the drummer of Cohasset. This pres- 
entation was subject to the condition that on 
the 17th of June, at sunrise, every year, the 
drummer should beat “on the drumheads at 
the foot of Bunker Hill the spirit-stirring 


strains of ‘Yankee Doodle.’ ” 


Another American, who died recently, re- 
flects in his will that he was shunned by his 
relatives, “who cannot, now that I am dying, 
do too much for my comfort.” But Dr. 
Wagner takes on these relations a ghastly 
revenge. To his brother, Napoleon Bona- 
parte, he bequeathed his left arm and hand; 
to another brother, George Washington, his 
right arm and hand; and to others his legs, 
nese, ears, etc. Further the testator leaves 
a thousand doilars for the dismembering of 
his body. 

Among other testators who have displayed 
this remarkable tendency to leave legacies 
in the form of portions of their bodily frame 
in its entire condition, may be instanced Dr. 
Ellerby and Jeremy Bentham. 

The will of Dr. Ellerby, who died in Lon- 
don, in 1827, contained the following be- 
quests: “I bequeath my heart to Mr. W., 
anatomist; my lungs to Mr. R., and my 
brain to Mr. F.., in order that they may pre- 
serve them from decomposition; and I do 
further declare that if these gentlemen shall 
fail faithfully to execute these, my last 
wishes, in this respect, I will come and tor- 
ment them until they comply.” In spite of 
this threat, however, the beneficiaries de- 
clined their legacies. 

Jeremy Bentham, again, bequeated his 
body to a hospital, with instructions that his 
skeleton should be prepared and cleaned, and 
his head preserved entire, and that he 
should—when thus treated—preside at the 
Whether 
he’ was actually ever made to preside is 
doubtful, but it is certain that the skeleton 


meetings of the hospital directors. 


was preserved, and may now be seen in the 
hospital museum. The preservation of the 
head was, however, blundered, and one of 
wax had to be substituted. 

Many wills have reference to the domestic 


felicitv, or otherwise, experienced by those 
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who executed them. As an example of the 
former, we may give the following passage 
from the settlement of Lady Palmerston, an 
ancestress of the celebrated Premier. Re- 
ferring to her husband, she says, “As I have 
long given you my heart and tenderest affec- 
tions and fondest wishes have always been 
yours, so is everything else that I possess; 
and all that I can call mine being already 
yours, I have nothing to give but my hearti- 
est thanks for the care and kindness you 
have at any time shown me, either in sickness 
or in health, for which God Almighty will, I 
hope, reward you in a better world.” Then, 
for “form’s sake,” folow several specific be- 
quests. 

A specimen of the opposite sort was the 
will of Mr. Rogers of Dublin. In April, 1888, 
Mrs. Rogers disputed her husband’s will in 
the Dublin Probate Court, on the ground of 
his deficiency of testamentary capacity. The 
will contained the clause: “In consequence 
of the ill-behavior and bad conduct of my 
wife, I cut her off with one shilling, and she 
is not to have either hand, act or part in the 
management, supporting or educating of my 
children.” The evidence showed that the de- 
ceased was jealous of his spouse, who at the 
time of the marriage was eighteen years of 
age, while he was eighty. The jury found a 
verdict establishing the will. 

Henry, Earl of Stafford, again, inserted 
the following in his testamentary disposi- 
tion: “I give to the worst of women, who is 
guilty of all ills—the daughter of Mr. Gram- 
mont, a Frenchman—whom I have unfortu- 
nately married, five and forty brass _ half- 
pence, which will buy her a pullet for her 
supper—a greater sum than her father can 
often make over to her—for I have known 





when he had neither money nor credit, for | 
such a purchase, he being the worst of men, | 
and his wife the worst of women in all de- | 


baucheries. 


Had I known their characters | 


I would never have married their daughter, | 


nor made myself unhappy.” 


Another gentleman bequeathed to the 
partner of his joys and sorrows his “bitter 
contempt for her infamous conduct,” and a 
Colonel Nash made the subjoined pro- 
visions. He bequeathed an annuity of fifty 
pounds to the bell ringers of Bath Abbey, 
England, on the condition that they should 
muffle the clappers of the bells of the said 
Abbey, and ring them with doleful accentu- 
ation from 8 a. m. to 8 p. m. on each anni- 
versary of his wedding day; and, during the 
same number of hours only, with a merry 
peal on the anniversary of the day which 
released him from domestic tyranny and 
wretchedness. A Mr. Luke of Rothering- 
ham, who died in 1812, also left bell ringers 
legacies, though under different circum- 
stances. His will is a most extraordinary 
document. He left a penny to every child 
who should attend his obsequies, with the 
result that over seven hundred youngsters 
were in attendance at the funeral. All the 
poor women in the parish were bequeathed 
one shilling each. The bell ringers were left 
half a guinea each, to “strike off one peai of 
grand bobs” at the exact moment the body 
was earthed; and seven of the oldest navvies 
were to have a guinea for “puddling him up” 
in his grave. An old woman “who had for 
sixteen years tucked him up in his bed,” was 
to have one guinea. A singular endowment 
was made, whereby forty dozen penny loaves 
were to be thrown down from the parish 
church steeple, at noon, every Christmas 
Day forever. 

A German bequeathed his effects to a poor 
man whom he intensely disliked, on con- 
dition that he always wore linen under- 
clothes, without any additional under- 
clothing; while John Reed, the gaslighter of 
the Walnut Street Theatre, Philadelphia, 
concluded his will thus: “My head to be 
separated from my body, duly macerated and 
prepared, then to be employed to represent 
the skull of Yorick in the play of ‘Hamlet.’ ” 

Stanislaus Poltmarz left the greater part 
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of his fortune to a Hungarian notary, for- 
bidding him, however, to take possession 
until he had sung in La Scala or San Carlo 
opera houses the parts of Rossini’s “Otello” 
and “Elviro” in “Somnambula.” He was 
eighty years old when he executed the will 
and wrote: “I do not dispose of my wealth 
in this manner for the sake of being thought 
original; but having been present four years 
ago at an evening party in Vienna, I heard 
Mr. Lotz (the notary) sing a cavatina from 
each of the operas with a beautiful tenor 
voice, therefore I believe him likely to be- 
come an excellent artist! In any case, if the 
public hisses him, he can console himself 
easily with the three million florins which I 
leave him.” 

In 1805, Mr. Edward Hurst left a very 
large fortune to his only son on condition 
that the latter should seek out and marry a 
young lady, whom the father, according to 
his own statement, had, by acts for which 
he prayed forgiveness, reduced to the ex- 
tremity of poverty; or, failing her, her nearest 
unmarried female heir. The latter, by the 
irony of fate, turned out to be a spinster of 
fifty-five, who, professing herself willing to 
carry out her share of the imposed duty, was 
duly united to the young man, who had just 
reached his majority. 

Many valuable bequests have been made 
to dogs, and other domestic pets. The will 
of one Garland, who died in June, 1888, con- 
tained this clause: “I bequeath for my mon- 


key, my dear and amusing Jacko, the sum 


of one hundred pounds per annum, to be em- 
ploved for his sole use and benefit; to my 
faithful dog, Shock, and my well-beloved cat, 
Tib, a pension of five pounds; and desire 
that, in the case of the death of either of the 
three, the lapsed pension shall pass to the 
other two, to whom it shall be equally 
divided. On the death of all three, the sum 
appropriated shall become the property of 
my daughter Gertrude, to whom I give this 


} 





preference among my children because of 
the large family she has, and the difficulty 
she finds in bringing them up.” 

A Mrs. Elizabeth Hurst, in 1813, left two 
hundred a year to her parrot, and a Mr. 
Harper settled one hundred a year on his 
“young black cat,” the interest to be paid to 
his housekeeper, Mrs. Hodges, as long as 
the cat remained alive. Dr. Christiano, of 
Venice, again, left sixty thousand florins for 
the maintenance of his three dogs, with a 
condition that, at their death, the sum shall 
be added to the funds of the University of 
Vienna. 

An old Parisian lady bequeathed fifteen 
hundred a year to her butcher, whom she 
had never seen; while one man chalked his 
will on a corn-bin; and another inscribed his 
on a bed-post. Both the corn-bin and the 
bed-post are said to be filed in Doctor’s Com- 
mons, London. 

Perhaps the whimsical will of a Scotch 
gentleman, who, having two daughters, be- 
queathed to each her weight, not in gold, but 
in one pound notes, has been frequently 
noted. At any rate, the elder of the two was 
considerably lighter than her sister, for she 
only got fifty-one thousand, while the 
younger received fifty-seven thousand, five 
hundred and forty-four. 

In conclusion, we may give the following 
curious clause in the testament of a New 
York gentleman: “I own seventy-one pairs 
of trousers, and I strictly enjoin my execu- 


| tors to hold a public sale, at which these shall 


be sold to the highest bidder, and the pro- 
ceeds distributed to the poor of the city. I 
further desire that these garments shall in 
no way be examined or meddled with, but 
be disposed of as they are found at the time 
of my death; and no one purchaser to buy 
more than one pair.” The sale was actually 
held, and the seventy-one purchasers each 
found in one of the pockets bank notes rep- 
resenting a thousand dollars. 
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THE CRIMINAL CODE OF THE PHILIPPINES. 
By W. F. Norris. . 


HE criminal code of the Philippines re- 
mains comparatively unaltered, crimes, 
their definitions and penalties being the same 
as during the days of Spanish supremacy. 
The criminal code of procedure has been 
modified by a general military order, issued 
by General Otis when Military Governor, 
which order, as far as it went, introduced rad- 
ical changes in the procedure heretofore pre- 
vailing, by casting the burden of proof in 
criminal cases upon the government. Up to 
May 15, 1900, the date on which said order 
took effect, the burden was upon the de- 
fendant charged with crime to prove himself 
innocent. Other primary principles of our 
criminal law were interjected in the body of 
the Spanish law of criminal procedure, as, 
for example, permitting the accused to testify 
in his own behalf, exempting him from giving 
testimony in his own case, unless voluntarily, 
confronting him with the witnesses against 
him, and providing for a preliminary exam- 
ination of parties charged with crime. 
Whether the introduction of these humane 
provisions of our criminal law are on the 
whole beneficial at the present time, admits 
of serious doubt. The preamble to the order 
referred to states that to safeguard the 
rights of the individual and promote justice 
these principles shall prevail, etc., but under 
existing conditions, and the peculiar state of 
society, and especially the character of the 
people and their previous training, it is doubt- 
ful whether substantial justice is promoted by 
the change. One thing is certain, that crime 
is not so effectually detected and punished 
as under the old system. A change in the 
procedure, however, must have been made 
sooner or later, and during the transition 
stage difficulties must be expected, which ex- 
perience alone can properly adjust. 
In a very large proportion of criminal 





cases the accused has confessed his guilt be- 
fore a justice of the peace in the preliminary 
examination, generally with the accompani- 
ment of some circumstance of an extenuat- 
ing character. In almost every instance: how- 
ever, when he appears before the Court of 
First Instance and an American judge, he 
denies everything, and when confronted with 
his admission before the justice denies that 
he ever made it, or states that he was com- 
pelled to confess, urging sometimes that tor- 
ture was inflicted, including the popular pun- 
ishment of the water cure, or perhaps the 
excuse will be that he was frightened so that 
he did not realize what he was saying, or any 


. Other falsehood that he may deem best cal- 


culated to secure his acquittal. 

The Filipino witness is not, in my opinion, 
a skillful liar. I am aware that in this opinion 
I differ from the majority of Americans and 
Europeans conversant with the native char- 
acter. The native has one marked advan- 
tage: he is a liar without conscience, a nat- 
ural born falsifier, one who prefers false- 
hood to truth, or at least to whom truth or 
falsehood are matters of indifference, and 
who regards a successful lie as a piece of 
commendable diplomacy. To pronounce the 
native a skillful liar, however, is an unde- 
served compliment. He takes refuge in a 
lie as a hunted squirrel takes to a tree or a 
rabbit to the nearest thicket, and owing to 
the dialect in which he speaks, and the fact 
that what he says comes to the court strained 
through two languages, it is more difficult to 
detect the falsehood than in the case of the 
lie uttered in the English language. The 
very insensibility of the native to the vice of 
falsehood makes detection the more difficult; 
with the lying Filipino witness there is no 


| confusion of face or flush of shame, no qualm 
| ef conscience to cause disquietude at telling 
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a lie; his brown paper visage maintains the | The accused does not always, however, 
same stolid appearance, whether words of | escape so easily. Some time since four 
truth or falsehood are proceeding from his | persons were accused as principals and abet- 
lips. Recently a woman took the witness | tors to the crime of rape, one of the defend- 
stand in behalf of her husband in a criminal | ants being a woman. The offended party 
case; her story was told with all appearance | proved obdurate, positively refusing forgive- 
of candor and veracity, but in some respects | ness to any of the participants in the crime. 
contradicted the statements of preceding wit- | Ail were found guilty; the two principal of- 
nesses for the defence. The witness was pre- | fenders, including the woman, were sen- 
sumably unaware of this, as the witnesses | tenced to terms of fourteen years, eight 
were excluded from the court room until | months and one day each, of imprisonment, 
called in to testify. The accused, thinking | the others to five and six years respectively. 


his wife might be injuring his case, finally in- | The convicted may serve out the entire time 
terrupted, saying that she was sick at the | or may not, whether they pass a large por- 
time and knew nothing about the matter. tion of their lives in prison depending on the 


The dutiful spouse cheerfully assented to | pleasure of a young woman, who by a word 
the statement, but added that she wanted to | can open the prison, doors to two of its in- 
help her husband, and so came to the court | mates today, or by keeping silence close 
to tell the story best adapted for that laud- | them till the year 1916. 
able purpose. | In cases wherein the complaining witness 

Certain offences under the existing code | has sustained pecuniary loss, as larceny and 
partake of the nature of personal actions | like offences, he may recover damages in 
which may be prosecuted and punished or | addition to the penalty affixed by the crim- 
not, depending on the will or whim of the | inal code to the crime. It is not unusual to 
individual interested. Included in the list is | employ private counsel to assist the Pro- 
the offence of rape, which is prosecuted at | vincial Fiscal, whose particular duty it is to 
the will of the offended party, as sheis called. | recover as large a measure of damages as 
If at any time, or for any reason, the woman | possible. Permitting the recovery of dam- 
grants pardon to the offender, the prosecu- | ages in a criminal action is continued by the 
tion ceases, whether the trial of the case has | military order hereinbefore referred to, which 
begun or not; if, after trial and conviction, | contains a special clause providing for such 
such pardon be extended, the prison doors at | recovery. 
once open and the condemned goes free. In The civil code of procedure now in force 
practice, in the majority of instances, the in- | was introduced by the Philippine Commis- 
jured party grants pardon after the accused _ sion repealing the pre-existing Spanish code. 
is brought to trial; whether forgiveness is in | The new code in its general features resem- 
her heart, or whether she is reluctant to les that in force in most of the States. The 
appear relentless before the court, or whether | Civil.Code remains substantially unchanged, 
the crime has been condoned through lapse | and will probably for an indefinite period 
of tune, the offence having very different | continue the law of the land, probably some- 
moral import in this country than in the | what modified to adjust it to changed polit- 
States, * mater of doubt; but whatever the ical conditions. The law in certain respects 
motive, forgiveness is generally granted, and | could not be substantially modified without 
the parties go from the court room some- causing serious public detriment, as in the 
times to be married, and in nearly all cases | law of inheritance and like subjects, nor is 
none the less friends. there necessity for any radical modification 
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of the Civil Code, which is an excellent sys- 
tem, guarding zealously the rights of minors 
and orphans, and infinitely more liberal in 
its provisions referring to the wife and 
widow, and far less fruitful of litigation than 
the common law system prevailng in the 
States. 

The abuses alleged to have heretofore ex- 
isted under the Spanish procedure arose from 
the administration of and not from any defect 
in the law itself. The procedure being slow 
and tedious, the machinery of the courts 
cumbersome and litigation exceedingly ex- 
pensive, these conditions as well as the al- 
leged dishonesty of the Spanish judges and 
court officials brought reproach on the judi- 
ciary of the country. When all is consid- 
ered, the costs, the “law’s delays,” the exac- 
tions, the uncertainty of securing justice, 
“the insolence of office” to which the poor 
suitor was subjected by court employés, it 
seems strange that in any but the most press- 
ing emergency, suitors should have had the 
courage or will to enter an appearance be- 
fore the courts. 

A most iniquitous provision of the law was 
that referring disputed attorneys’ fees to a 
special tribunal composed of practising law- 
yers of the local bar. The unfortunate client 
who had the temerity to dispute his lawyer’s 
charges, no matter how exorbitant they 
might be, was subjected, not only to the 
law’s delays in the prosecution of his claim, 
but to the insolence of office, when robbed 
by his attorney, on whom the law conferred 
the privilege of demanding whatever he 
pleased for his services and of collecting 
whatever he charged through the good 
offices of his brethren of the bar. 

While the administration of the law under | 
Spanish judges was unsatisfactory and in 
numerous instances corrupt, statements of | 
wholesale denunciation on the part of the | 
Filipino against the Spaniard should be re- | 
ceived with considerable allowance, owing to | 
the natural prejudice prevailing against the | 
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Spanish official, by whom the native, what- 
ever his wealth or social position among his 
own people, was treated with little respect. 

Under the Spanish regime the Filipino re- 
ceived scant official recognition. He filled 
none but the minor offices in church or State. 
To a sensitive and extremely ambitious race 
the situation must have been exceedingly 
humiliating. I have been told that in the 
presence of a Spanish official a native was 
not permitted to seat himself. One former 
provincial governor was inclined to mani- 
fest a friendly spirit to the natives and treated 
them with unaccustomed affability. On one 
occasion a Spanish naval official, calling at 
the governor’s office, found him seated chat- 
ting with a prominent native; the latter con- 
tinued to occupy his seat after the entrance 
of the naval dignitary. The latter, feeling 
outraged at such effrontery on the part of 
the Filipino, expressed his sentiments in vig- 
orous Castilian against the presumptuous 
native, as well as toward the civil official who 
permitted such presumption. After freeing 
his mind, he left the office, subsequently re- 
porting the matter to Madrid, which resulted 
in the speedy removal of the offending gov- 
ernor. I am unable to vouch for the truth 
of this story, and am of the opinion that the 
treatment of the native by the Spanish offi- 
cial depended largely upon the individual 
character of the official. The incident, how- 
ever, illustrates a condition of affairs rad- 
ically different from that at present prevail- 
ing in the archipelago, when the Chief Jus- 
tice of the Supreme Court is a native, as are 
three of the Philippine Commission, several 
of the judges of the Courts of First Instance, 
nearly all the Provincial Governors, all of 
the Provincial Fiscals and justices of the 
peace. Numerous other places of trust, profit 
and dignity are filled by Filipino officials. 

The minor official places, as that of justice 
of the peace, is necessarily filled by natives, 
as it would be impractical to secure Amer- 
icans for such positions. The annals of Fili- 
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pino jurisprudence will be replete with the 
peculiar proceedings of native justices. A 
case decided by the court since the com- 
mencement of this article illustrates the pop- 
ular view concerning punishment for crime 
as well as what is considered the correct pro- 
cedure by the native official. Fabiano, ac- 
cused of homicide, before the justice pleaded 
guilty of the act of killing, but justified on 
the ground of self-defence. The first witness 
in the trial of the matter before the Court of 
First Instance, on being cautioned to tell 
nosing but the truth, remarked that he did 
not wish to testify, being a relative of the 
accused, as well as the complaining witness, 
and that one man being dead, it was not well 
to kill the other, and have two dead men 
instead of one. After thus giving his views 
on judicial penalty, in which he expressed 
the views of numerous of his fellow-country- 
men, much better educated than himself, and 
occupying much higher social position, he 
proceeded with his testimony, showing that 
he had no knowledge of the case. 

The next witness called was the one whose 
testimony was relied on by the prosecution, 
having been the principal witness in the court 





below. He paralyzed the prosecution, how- 
ever, by stating that his testimony before the 
justice was utterly untrue; that he brought 
a false charge against the defendant because 
he was angry with him for the reason that 
the accused would not consent to his mar- 
riage with his daughter; that Raymuldo, the 
alleged victim, was still living, and that he 
had seen him since making the false accusa- 
tion. He denied that any inducement had 
been held out to him to withdraw his state- 
ment before the justice, but that his con- 
science impelled him to confess; but whether 
the promptings of a guilty conscience or the 
offer of a cariboo prompted the confession 
is a matter of doubt. The defendant being 
asked why he admitted the act of killing Ray- 
muldo before the justice, stated that after 
his arrest for the alleged offence, the Presi- 
dente and justice advised him to state that 
he committed the deed, but that it was done 
in self-defence, as such story would appear 
more credible than a complete denial; acting 
on the suggestion, he went before the justice 
and told the story as advised by the two vil- 
lage functionaries as best adapted for his 
case before the higher court. 





WRONG WITHOUT REMEDY: A LEGAL SATIRE. 
V. 


THE TRUST BALKED. 


By Wa.LLaceE McCamant. 


NE day at the club at St. Louis, Ander- 
son overheard two men from Boston 
talking at an adjoining table about a move- 
ment, then just starting, for the amal- 
gamation and consolidation of all the impor- 
tant boot and shoe factories in the Union. 
Next day Anderson was on the train for New 
York; there he investigated the report, and 
satisfied himself that there was substantial 





capital behind the scheme; he further learned 
that conferences had been held with the offi- 
cers of the most important mills, the details 
had been threshed out, and there was every 
reason to expect the consolidation to materi- 
alize. 

Within a few weeks thereafter Anderson 
became a stockholder in eleven of the largest 
corporations engaged in the manufacture of 
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boots and shoes. Four of these corporations 
were chartered under the laws of New York, 
three under those of Massachusetts, and two 
each under those of Rhode Island and New 
Jersey. All of these corporations were pros- 
perous and the stocks were paying substan- 
tial dividends. It cost Anderson twenty thou- 
sand dollars for his holdings, but the mills 
owned by companies in which he was inter- 
ested were among the largest in the land, 
and he knew that the trust could not dispense 
with them. On this consideration he relied 
for his profits. | 

The proposed consolidation had not be- 
come public property when Anderson had 
bought, and he had been careful to buy only 
the stock of men who had little or no knowl- 
edge on the subject of the consolidation, and 
who had not consented thereto. In a short 
time thereafter Anderson received a circular 
letter from the officers of each of his eleven 
companies, setting forth the terms of an offer 
which had been made for the properties of 
the corporation. Several of the letters stated 
that the scheme had already received the ap- 
proval of a majority of the stockholders, 
and in each case it had received the approval 
of the board. The scheme involved an ap- 
praisal of each of the properties and a sale of 
it to the consolidated company; the latter 
company was to pay in each case the fu'l 
appraised value of the plant in paid-up stock 
of the consolidated company, and one-half 
that sum in cash. The consolidated company 
was bonded for the raising of this cash. The 
recommendation of the scheme from a busi- 
ness standpoint was twofold: The consolida- 
tion would permit economy in proditction in 
a variety of ways and the monopoly of the 
product would enable the company to sell at 
a higher price. It was therefore not un- 
reasonable to expect that the stock of the 
new company would sell at par, and if it did, 
the consolidation would net a handsome 
profit to the stockholders in the individual 
mills. 


| 
| 
| 





Anderson was duly notified of the several 
stockholders’ meetings, and attended them 
all, in person or by proxy. In each case he 
filed with the secretary a protest against the 
proposed consolidation. In nine cases out 
of the eleven, the consolidation was voted 
unanimously except for Anderson’s stock. In 
the case of one of the New Jersey corpora- 
tions another stockholder besides Anderson 
voted “No,” and Anderson a few days later 
bought his stock. At the meeting of the 
stockholders of one of the New York cor- 
porations there was considerable opposition 
to the sale, and the matter was postponed to 
a future meeting. This corporation had been 
more than ordinarily prosperous and many 
of the stockholders thought its plant should 
be valued more highly for this reason. The 
promoters of the consolidation exerted them- 
selves busily to whip this opposition into 
line. They bought some of the stock out- 
right and gave other stockholders a large 
cash consideration to vote in favor of the 
consolidation. They finally settled with all 
but Anderson; he refused to sell his stock at 
three times what it had cost him, and they 
decided to go ahead with the consolidation 
without his consent. 

As each of these stockholders’ meetings 
adjourned, Anderson brought a suit in equity 
against the corporation and its officers, pray- 
ing that they be enjoined from selling to the 
new corporation. His application for a pre- 
liminary injunction came on first for hearing 
at Elizabeth, N. J. Anderson cited 2 Cook 
on Corporations, 670; Kean v. Johnson, 9 
N. J. Eq. 401, and Mills v. Central Railroad, 
41 N. J. Eq. 1, by which he showed that it 
had been settled law in New Jersey for a 
generation that the directors of a corpora- 
tion, even where authorized by a majority 
vote of the stockholders, had no right as 
against a single dissenting stockholder to sell 
all the assets of a prosperous, dividend-pay- 
ing corporation and put it out of business. 
This, he showed, was particularly true where 
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it was sought, as in this case, to pay a part 
oi the purchase price in stock of the purchas- 
ing corporation. 

He conceded that questions of policy in 
the management of the corporation belonged 
to the directors under the law and admitted 
that if the corporation were in failing cir- 
cumstances or if its business was unprofit- 
able, a majority vote of the stockholders 
could authorize the corporation to go into 
liquidation. But he contended that it was a 
violation of the contract on which stock sub- 
scriptions were secured to permit the board 
of trustees or even the majority of the stock- 
holders to close out and dispose of all the 
assets and good will of a prosperous, divi- 
dend-paying corporation which was conduct- 
ing the business it had been formed to carry 
on. 

Vigorous opposition was made to this con- 
tention, and it was urged that an act of the 
New Jersey Legislature passed in 1895 ex- 
pressly authorized such consolidation as this 
one. But Anderson was able to show that 
such legislation could not impair the obliga- 
tion of contracts previously entered into, for 
example the contract on which stock was 
subscribed in corporations chartered prior to 
1895, and that this had been squarely held ia 
Mills v. Central Railroad, supra. 

The defendant corporation had been char- 
tered long prior to 1895, and therefore the 
consolidation act of that year was inapplic- 
able to the case at bar. The court thought 
that plaintiff's authorities were in point and 
Anderson secured his injunction. 

A Massachusetts case next came on for 
hearing; Anderson cited the authorities he 
had relied on at Elizabeth, and in addition 
the case of Middlesex Railroad v. Boston 
Railroad, 115 Mass. 347. When his first 
New York case came on for hearing Ander- 
son cited People v. Ballard, 134 N. Y. 260, 
32 N. E. 54; Copeland v. Citizens’ Gas Light 
Company, 61 Barb. 60, and other New York 


decisions. The defendant corporation had 





; one. 


been in business for a long period of time, 


‘and Anderson easily demonstrated that the 


New York statute authorizing corporate 
consolidation enacted in 1896 was inapplic- 
able, as the New Jersey statute on the same 
subject had recently been held in a suit to 
which Anderson had been a party. 

When his first Rhode Island case came on 
for hearing Anderson cited Boston Railroad 
v. New York Railroad, 13 R. I. 260. In 
every case the same conclusion was reached, 
and Anderson had the consolidation blocked 
by eleven injunctions, which kept eleven of 
the largest plants out of the trust. These 
plants were widely scattered, moreover, and 
without them the consolidated corporation 
would be sadly handicapped. 

What should be done about it? A meet- 
ing of the promoters was called to dec‘de. 

“This man is clearly levying blackmail on 
us,” said Mr. Dennison. 

“T, for one, am not willing to be held up,” 
said Mr. McPherson. 

“Neither am I,” said Mr. Walker. 

“Don’t decide this too hastily,” said Mr. 


| Martin, a cold-blooded, far-seeing business 


man. “At large expense and infinite trouble 
we have worked out a financial plan involv- 
ing a capitalization of two hundred millions. 
We have mastered all the obstacles save this 
Don’t let us permit our chagrin at the 


check this unknown man has given us to 


blind us to the importance of the interests at 
stake. Isn’t it a better business proposition 
to surrender to this man a part of our pro- 
fits rather than to lose all and he out our ex- 
penses?” 

“I am in accord with Mr. Martin,” said 
Mr. Bixby. “Let us see at what price we, 
can buy this man’s stock. What are his 


| holdings worth?” 


Pencils were produced, and they finally 
appraised Anderson’s stock all the way from 
twenty-five thousand to forty thousand dol 
lars. Mr. Martin and Mr. Davis were ap- 
pointed a committee to wait on Anderson 
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and bargain with him. They did so, and re- 
ported at a subsequent meeting. A couple 
of weeks later Anderson dismissed his suits 
and transferred his stock. He returned to 
St. Louis with one hundred thousand dollars 
standing to his credit with the Chase Na- 





tional Bank; about seventy-five thousand 
dollars of this sum was clear profit. He 
could say that he had been fighting a trust 
until the financial sacrifice had become too 
great to justify him in continuing the fight. 





GLEANINGS FROM THE EIGHTEENTH CENTURY LAW 
REPORTS. 
By W. W. Waucu. 


HERE is much in the Law Reports of 
the eighteenth century which may help 
us to reconstruct the past and explain the 
present. The modern historian, however, in 
spite of his prodigious industry, does not of- 
ten glean in the rather dreary fields of Foun- 
tainhall, Elchies, and Kilkerran, and it is 
hoped that a few illustrations of Scottish law, 
social life, and public affairs, from the pages 
of these worthies and the other reporters of 
their day may have a certain freshness and 
interest. 

The year 1704 produced a quaint appeal 
by the Merchants of Kilmarnock against 
John Blair. This Blair was a bailie-depute 
of the Bailiary of Cuninghame, and alleging 
that the merchants’ weights were false, he 
amerciated them in great sums, extending to 
over 40,000 merks Scots. The merchants 
appealed on the grounds, among others, that 
their standards had been compared by Blair 
with those of Irvine, which were no better 
authority than their own, and that they were 
protected by the Act of Indemnity, pro- 
mulgated by Queen Anne on her accession. 
The rapacious Blair replied that thefts were 
expressly excepted from the indemnity, and 
false weights and measures were thefts in the 
sense of the eighth commandment, and the 
Scriptures declared divers weights and false 
balances to be an abomination to the Lord. 
It came out that the fines went into Blair’s 


own pocket, and the Court, probably think- 
ing that this zeal against divers weights was 
not entirely for the Lord’s sake, decided 
against him. 

In the year 1700 we find the Court of Ses- 
sion dealing with offenders who would now 
be dealt with in the Criminal Court. On 
24th July of that year they had before them 
one John Corse, who had been accessory to 
a fraudulent alteration on a bond. We are 
told that “the Lords, considering that their 
predecessors were always in use to punish 
falsehoods themselves where it was not capi- 
tal, therefore they sentenced him to be car- 
ried on Friday, the market-day, betwixt 
eleven and twelve in the forenoon by the 
hangman to the Tron, with a paper on his 
breast bearing the cause, and to have his lug 
nailed thereto, and to return to prison dur- 
ing the Lords’ pleasure, which was accord- 
‘ngly execute.” 

A curious phase of Scottish urban life is 
disclosed in the action by the Dean of Guild 
of Aberdeen against Messrs. Gordon, Bur- 
nett & Skene, surgeon apothecaries there in 
the year 1711. The three had been fined 
£50 Scots each for acting as merchants, al- 
though not guild brothers in Aberdeen. 
Their case was hard, for they had been 
stented for their trade as merchants, and 
bere scot and lot as appeared by the collec- 
tor’s receipt produced, and they were willing 





to enter as guild brothers, but were refused 
admittance. The magistrate pled that they 
were not bound to admit them, being en- 
titled to refuse all except sons of actual mer- 
chants born in Aberdeen who had served an 
apprenticeship to a merchant. It was replied 
that the privilege claimed was against public 
policy, and that the art of pharmacy and sur- 
gery was rather a science than a mechanical 
trade. Few in the present day would see any 
sufficient answer to these pleas, but the Court 
held that the surgeon apothecaries were arti- 
ficers, and could not act as merchants unless 
they ceased to act as surgeon apothecaries. 
There were, it appears, ancient Scots statutes 
forbidding the artificer to be also a mer- 
chant, and the Lords considered that to 
allow the two offices to be combined 
would stir such jealousies that “without 
either witchcraft or spirit of prophecy one 
might easily foresee what confusion, tumult, 
yea bloodshed, would inevitably follow 
thereupon.” 

As might be expected, the aid of the 
Courts had frequently to be invoked for the 
protection of trading and manufacturing 
monopolies in burghs. So late as 1808 we 
find G. J. Bell and J. Schank More, both fa- 
miliar names in Scots legal literature, oppos- 
ing one another in a case which the Bakers 
of Perth brought for the defence of their 
privileges, and it was not till 1846 that free- 
dom of trade and manufacture was conceded 
by statute throughout the Scottish burghs. 

The Reports often throw light on the state 
of subjection in which women and servants 
lived in the eighteenth century, and the scant 
consideration which they received from the 
law. In 1715 a man who claimed to have 
taken a house in Edinburgh sued the owner 
for possession, and brought forward a female 
witness to prove the agreement. This 
witness was objected to on the ground of 
her sex, female testimony being contrary to 
a statute of Robert the Bruce. The Court 
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held that this statute was not in complete de- 
suetude, and rejected the testimony, al- 
though they admitted that custom had sanc- 
tioned female testimony, where the nature 
of the thing fell most properly under the 
cognition of women, or where there was no 
opportunity to have choice of witnesses. In 
the servant class it is well known that col- 
liers were under special disabilities, being 
bound to the mine where they worked. 
Thus in 1748 the Laird of Hillhead pursued 
the Laird of Kirklee for delivery of four of 
his colliers. Kirklee pled that the colliers 
had acquired their freedom through absence 
for a year from the pursuer’s heugh. It was 
answered that the absence was without con- 
sent, and the Court sustained this plea and 
ordered Kirklee to return the men and pay 
their master, perhaps we should say owner, 
the statutory penalty oi £100 Scots for hav- 
ing detained them. 

By a later decision the servile position of 
colliers was made yet worse. A laird and 
coalowner near Edinburgh became lessee of 
the coal in the lands of Edmonston and 
Woolmet, near his own lands, and drafted 
some of the colliers to these lands from his 
own property. The colliers objected, plead- 
ing that they were bound to the property 
only and ‘f there was no coal in it they were 
entitled to go free. However, the court held 
that they were bound, not to their master’s 
lands and the minerals therein, but to the 
master himself, and that if he possessed coal 
upon which he could employ them they were 
bound to work at it even though he was not 
owner of the surface. The date of this de- 
cision is 1769, and it is probable that it and 
some other cases of a similar kind which 
came up about that time brought about the 
statute of 1775. This Act abolished the serf- 
dom of colliers who began their occupation 
after its date and made some provision for 
freeing the then existing class. This pro- 
vision was, however, seldom taken advantage 
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of, and it was not till 1799 that “a statute of 
tardy humanity gave unconditional freedom 
to all.” 

In the year 1770 more liberal views pre- 
vailed when the question was discussed 
whether a negro slave in the service of Sir 
William Maxwell could be received as a wit- 
ness. It appeared that slaves were men- 
tioned as incompetent to testify in a statute 
of Robert the Bruce, and that the slave in 
question was not a Christian and could, 
therefore, not appropriately take the oath. 
To this it was replied that the slave having 
come to Scotland had thereby become free 


We are reminded by more than one case 
in the Reports of the disabilities which the 
iaw in the eighteenth century imposed on 
Roman Catholics. In 1745 an heir of entail 
to the estate of Carron brought an action 
against the heir who had become entitled to 
possession to have it found that the latter 
being a professed Papist and a Fellow in the 
College of Jesuits at St. Omers was incapa- 


| ble to succeed, and that his right had passed 


and that he could take an oath by his own | 


gods. The Court adopted this contention 
and received him as a witness. It was 
pleaded in this case, but not decided, that a 
slave became free on landing in Scotland. 
This question .was, however, discussed and 
decided in 1778, when it was held that a 
negro slave who had been brought from Ja- 
maica could not be compelled by his master 
either to continue his services in Scotland or 
to go back to Jamaica to continue them 
there. 

One hears people speak at times as if 
“freezing out” a business competitor was a 
modern invention and like many other mod- 
ern inventions perfected in America and im- 
ported from there. But in 1729 we find that 
the Bank of Scotland had been obliged to 
make a temporary stoppage of payment, and 
the Royal Bank, then the only other char- 
tered bank in Scotland, acquired a number 
of its notes and applied for letters of horning 
against it, hoping to bring about its extinc- 
tion. The Court of Session, disliking the 
application of the Royal Bank as being in 
emulationem refused the diligence. The 
Royal Bank was successful in an appeal to 
the House of Lords, but before the decision 
was given matters had become smoother for 
the Bank of Scotland, and it has been spared 
to flourish to the present time. .. . 


| they 


| packing and peeling with unfreemen. 


to the pursuer as nearest Protestant heir. 
The Jesuit appears to have lost the estate, 
for he did not take the course offered to him 
by the law for getting free of the disability. 
He would have had to purge himself of 
Popery by taking a formula before the Privy 
Council or the Presbytery of the bounds. 

Mention has been made of a case early in 
the century where the privileges of the Guild 
Brethren in Aberdeen were upheld; the 
brethren of Glasgow in 1765 seem to have 
been equally jealous of their privileges, but 
were less successful in asserting 
them. James Crosse, a freeman wright, 
had been employed by Daniel Miller, an un- 
freeman wright, to make two coffins for him. 
Upon a complaint the magistrates con- 
demned Crosse to a fine of 100 merks for 
The 
Lords suspended the conviction, holding that 
Crosse’s action had not aided any invasion 
of the privileges of the Corporation of 
Wrights. In furnishing a coffin they held 
that a wright could only make the wooden 
part, the cutting of the cloth belonged to 
the tailor craft, and the preparing of the nails, 
screws, and handles belonged to the craft of 
hammermen. A work, they thought, which 
required the intervention of so many differ- 
ent crafts could not be peculiar to any one 
corporation. 

As one would expect, the civil commotions 
of 1715 and 1745 gave rise to quite a crop 
of cases in the Reports. We learn from a 
case decided so late as 1767 how funds were 
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raised for the forces of the Pretender in 
1745. John Murray of Broughton, the 
Secretary of the Pretender, drew bills on the 
tenants of land belonging to Jacobite lairds, 
got them accepted by the tenants, and en- 
dorsed them for value. The bills were not 
for payment of money, but for delivery of 
produce, then the usual form in which farm 
tenants paid their rents. Some of the bills, 
or precepts as they were called, were dis- 
honored, and the holder sued Murray as 
drawer and endorser. The Court refused 
him recourse against Murray, holding that 
in discounting the bills he knew he was pro- 
viding money for the rebel army, a practice 
which, of course, they did not look on with 
favor. 

From another case we learn how loyalists 
who had suffered loss of property in the re- 
bellions were compensated. The estates 
of the rebels were forfeited, and transferred 
to commissioners who issued debentures pay- 
able out of the prices of the forfeited estates 
when sold, equal to the amount of damage 
established by loyalists. Haldane of Glen- 
eagles and his brother received a debenture 
for £2502 on account of property burnt in 
Blackford and Auchterarder, and purchased 
another debenture for £1831 on account of 
property burnt in Crieff, Muthill, and other 
places. These debentures were secured on 
the forfeited estate of Earl Marischall. Hal- 
dane sued for payment of interest on the de- 
bentures after they had been long due, but 
the Court refused to award this, actuated, 
perhaps, by the sympathetic reaction which, 
after the Jacobite movement had been finally 
crushed, set in in favor of those who had 
staked and lost so much for the unsuccessful 
side. Some estates were restored, and Earl 
Marischall, if not reinvested in his, appears 
at least to have been awarded the surplus of 
the price, rather than diminish which the 
Court strained the law against the charges 
mentioned. 


The Green Bag. 


The action of assythment is now no more 
than a legal antiquity, but in 1767 we find its 
scope and character were the subject of much 
discussion in the Court. It appears that 
while the tooth Regiment of Foot had been 
fighting the French in Martinique, Captain 
Colin Campbell of Kilberry had killed Cap- 
tain Macharg, a brother officer, in a quarrei. 
For this offence he was cashiered by sen'+..ce 
of court-martial. Captain Macharg’s rela- 
tives brought an action of assythment in the 
Court of Session. In the defence of Cap- 
tain Campbell it was pled that assythment 


‘was a proceeding for infliction of a fine and 


not for payment of damages, and that Cap- 
tain Campbell having already been tried and 
punished could be liable to no further legal 
proceedings for the same offence. Assyth- 
ment was said, apparently with reason, to 
have been instituted to take the place of the 
right of private vengeance which early law 
allowed to the relatives of a murdered man, 
and to have been regarded more as a crimi- 
nal penalty than as a civil reparation. His 
counsel quoted Balfour’s Practicks to the ef- 
fect that assythment was paid “to the kin, 
bairins, and freindis in contentation of their 
damnage and for pacifying of their rancor,” 
and, Bankton who had laid it down that as- 
sythment was given to the wife and nearest- 
of-kin, “that they might be reconciled to the 
manslayer.” Captain Macharg’s relatives, 
however, were successful in maintaining on 
the other hand that assythment was an ac- 
tion for payment of reparation and not of a 
fine, and the Court remitted to the Lord 
Ordinary to fix the amount. 

The Reports contain, as one would expect, 
very full accounts of the historic Douglas 
cause which was finally decided by the House 
of Lords in 1796. As is generally known 
it was originated by the Duke of Hamilton, 
who sought to prove that a youth calling 
himself the son of Lady Jane Douglas, and 
as such heir to the extensive estates of the 
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last Duke of Douglas, had really been 
adopted while an infant and was not truly 
the child of his reputed parents. The proot 
and arguments founded on it are too exten- 
sive to be outlined in the present paper. 
Everything connected with the litigation was 
on a spacious scale. The subject of the liti- 
gation included the famous castles of Doug- 
las and Bothwell, and the valuable farms, 
mines, and superiorities that went with them; 
the proof extended to two large printed vol- 
umes each of more than a thousand pages, 
the hearing on the evidence occupied the 
House of Lords for days, and the judgment 
ofLordSandwich alone required three hours 
for its delivery. Considering that the Court 
of Session had found for the Duke of Hamil- 
ton and decided that Lady Jane Douglas 
had purchased or adopted a child to keep 
the Duke out of the estates and to add to 
her own importance as the mother of an 
heir to great possessions, the confident way 
in which the House of Lords decided against 
the Duke and reversed the judgment of the 
Court of Session is a little surprising. 
There was certainly much in the evidence 
to support the decision which the Court of 
Sessions arrived at, by a majority, against 
the alleged heir. Lady Jane Douglas at the 
time of her marriage was forty-eight years 
of age and her husband fifty-seven. Fellow- 
travelers with the lady shortly before the 
date given for the birth had observed no in- 
dication of the impending event. La Marre, 
who was said to have been the accoucheur in 
Paris, could not be found, and, more un- 
favorable still, forged letters of this La 
Marre had been placed among Lady Jane’s 
papers; while it was proved that about the 
date given for the birth a foreign gentleman 
had acquired a child through the Sisters of 
Charity. However, all this did not much 
impress the House of Lords. Thus Lord 
Chancellor Camden, after saying that he 
would give his opinion with “that strictness 


of impartiality to which your lordships have 
so just and equitable a claim,” declared in 
his peroration, “for my part I am for sus- 
taining the positive proof which I find weak- 
ened by nothing brought against it, and in 
this mind I lay my hand upon my breast and 
declare that in my soul and conscience I 
believe the appellant to be her son.” Lord 
Mansfield spoke in a like rhetorical vein. “I 
have slept and worked upon the subject, con- - 
sidered it upon my pillow to the losing of 
my natural rest.” He concluded in the fol- 
lowing strain: “Nor is it possible to credit 
the witnesses, some of them of a sacred char- 
acter, when they speak of Lady Jane’s vir- 
tues, provided we can believe her to have 
been a woman of such abandoned princip!es 
as to make a mock of religion, a jest of the 
sacrament, a scoff of the most solemn oaths, 
and rush with a lie in her mouth and perjury 
in her right hand into the presence of the 
Judge of all who at once sees the whole 
heart of man and from whose all-discerning 
eye no secrecy can screen, before whom 
neither craft nor artifice can avail, nor yet 
the ingenuity and wit of lawyers can lessen 
or exculpate, on all which accounts I am for 
finding the appellant to be the son of Lady 
Jane Douglas.” 

In spite of the very decided opinion ex- 
pressed by the House of Lords, people now- 
adays lean to the belief that the Court ot 
Session was right. However that may be, 
the ultimate decision need not be regretted 
now, for the successful party to the cause, 
whether the son of Lady Jane Douglas or, 
as some suppose, the son of a French baker, 
filled his distinguished position with success. 
His descendant, the Earl of Home, pos- 
sesses the estates to this day, and as the land 
in Scotland is already in too few hands it is 
well that these estates were not merged in 
the Dukedom of Hamilton as so nearly hap- 
nened. 

In the vear 1781, Thomas Gladstone of 
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Leith, the grandfather of the late statesman, 
and certain other pursuers procured the in- 
terpretation by the House of Lords of a 
right which, if it had continued to the pres- 
ent time, would have been a valuable en- 
dowment for the parish of North Leith. 
Even 120 years ago this right had a very 
long history. The Church and parish of St. 
Cuthbert’s, Edinburgh, were annexed to the 
Abbey of Holyrood when the latter was 
erected into an Abbacy in 1128. At that 
time, the parish and abbey lands extended 
to Newhaven and Leith, and the Charter of 
erection contained a grant of teinds of fish 
coming into Newhaven and Leith. This 
right to fish teinds passed to the parish of 
North Leith when it was formed in 1606, and 
in 1781, the House of Lords decided that 
the right extended even to fish brought to 
Leith or Newhaven which had paid teind al- 
ready at the place of capture, but that it did 
not extend to fish brought to the ports for 
the purpose of being again exported from 
them. 

Another ecclesiastical case was decided 
in the House of Lords about the same time, 
which has to the present day important con- 
sequences for the clergy of the Church of 
Scotland. The teind court had decided that 
although there was free teind in a parish they 
could not award a further augmentation of 
stipend if the legal minimum had been 
reached, but the House of Lords reversed 
this finding. Lord Thurlow, the Chancellor, 
in an interest'ng account of the law of the 
matter, remarked: ‘Much has been said of 
the policy of a proper provision for the 
clergy. A State has no business with reli- 
gion as religion, but merely as a political es- 
tablishment. Were I speaking as a legisla- 
tor, I would say that the well-being of Scot- 
land was deeply concerned in making a more 





liberal provision for the clergy. I would 
have higher promotion, higher hopes, and 
greater preferment. It is that alone that can 
keep the clergy in a situation to be of use 
to religion. For he must be a wretch in- 
deed whose hopes are bounded by the scanty 
preferment of that country.” Lord Thurlow 
in his contempt for.the poverty of Scotland 
and in his opinions on-the motives of church- 
men and their relation to the State, is typical 
of the Englishman of his time. 

In conclusion, speaking of the Reports 
as a whole, one observes that they indicate 
the large social and legal changes which the 
lapse of time has brought about. Decisions 
relating to heritable matters, such as entails, 
completion of titles, and rights of ownership, 
exceed in number and importance all other 
questions put together. This, of course, 
arises from the fact that throughout the 
eighteenth century the wealth of Scotland 
was chiefly heritable property. There are 
necessarily no decisions about railways and 
almost none about joint stock companies. 
The law of reparation which now bulks so 
largely in our Reports, was rarely discussed, 
owing in part to the fact that there was then 
no trial by jury in civil causes with its pleas- 
ing or painful surprises. The law of vesting 
was simple and intelligible, which will hardly 
be said of it now by those who have tried to 
follow and reconcile the modern decisions on 
the subject. There is an almost entire ab- 
sence of questions about trusts, will, and set- 
tlements. The explanation of this is prob- 
ably that there were few investments for 
trusters and testators to deal with. Alto- 
gether the cases that came before the Courts 
indicate a society largely feudal in its organ- 
ization and agricultural in its pursuits. We 
have traveled far since then.—The Juridical 
Review. 
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A DAY IN A POLICE COURT. 


By JosepH M. SULLIVAN. 


HE police court is a fertile field for the 
study of human nature. Here the col- 
lege rowdy, the brawler, the loafer, the thim- 
ble-rigger, all meet on an equal footing. The 
judge has ascended a few stairs to take his 
accustomed seat on the bench, and the court 
crier announces that court is open and ready 
for business. The calling of cases has begun, 
and his Honor, in a dignified tone, remarks: 

“Ts this Patrick Flynn?” 

“Tt 1s, sar.” 

“And were you drunk?” 

“T think I was, sor.” 

“Officer McCarthy, was the prisoner ugly 
or boisterous?” 

“No, your Honor, I found him on the City 
Hall steps. He was dead to the world. He 
was what I call silly drunk, rum drunk.” 

“T think, Officer McCarthy has stated the 
truth, your Honor. I have a bad head. I’m 
half fool sober, and all fool drunk. I must 
have been sick whin the officer found me.” 

“Patrick, you must stop drinking.” 

“Yes, your Honor, I intend to take the 
Blue Ribbon.” 

“T’ll discharge you this time, but if I find 
you here again, P 

“Faith, you won’t find me here. I shall 
hire a swate of rooms next time I get drunk 
and lock myself in.” 

“Timothy Houlihan,” said his Honor to 
the next culprit, “you are charged with being 
drunk and disturbing the peace at Mike Fin- 
nigan’s wake. I shall have to give you 
thirty days.” 

“Thanks,” said Timothy, “this is the first 








time anyone has given me anything that I 
can remember.” 

“None of your impudence, Timothy. I 
can make it six months just as well as not. 


Don’t come here again. Disturbing the 


peace of a.dead man is a serious misde- 
meanor.” 

“How can I come here when I'll be in 
jail?” snickered Timothy. And the clerk 
passed on to the next case. 

“Three of these girls say they go to school 
regularly,” remarked his Honor, as four 
children were about to step down. The 
agent of the children’s society, who had ar- 
rested three.as delinquents, and the other for 
picking up bones, took the fourth girl to one 
side, and said he knew the others did not go 
to school. 

“Aren’t they all together?” asked the 
Court. 

“No, sir,” answered one of the trio, “us 
don‘t belong to she.” 

“What? The next girl who goes to school, 
is that sentence correct?” 

“No, sir.” 

“What should she have said?” 

“Her ain’t one of we.” 

“Horrors! The next try it.” 

“She ben’t one of us three.” 

The justice groaned, and asked the fourth 
girl to repeat the sentence. 

She said nothing about school, but replied, 
“She is not one of us.” 

“You are discharged,” said the Court. 
“The others will have a chance to study in a 
reformatory.” 
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A CURIOUS OLD DEED. 


By Tuomas W. Ltoyp. 


HE curious old deed from which the fol- 

lowing extracts are taken is recorded in 

the Registry of Deeds at Sunbury, Northum- 

berland county, Pennsylvania, and is dated 
October 9 1793. 

Whereas, the Creator of the Earth, by pa- 
role and livery of seizin, did enfeoff the par- 
ents of mankind, to-wit, Adam and Eve, of 
all that certain tract of land, called and 
known in the planetory system, by the name 
of the Earth, together with, all and singular, 
the advantages, woods, waters, water courses, 
easements, liberties, privileges, and _ all 
others the appurtenances whatsoever there- 
unto belonging, or in anywise appertaining. 
To have and to hold to them the said Adam 
and Eve, and the heirs of their bodies law- 
fully to be begotten, in fee tail general, for- 
ever, as by the said feoffment, recorded by 
Moses, in the first chapter of his first book 
of records, commonly called Genesis, more 
fully and at large appears. 

And whereas: the said Adam and Eve died 
seized of the premises aforesaid, in fee tail 
general, leaving issue, heirs of their bodies, 
to-wit, sons and daughters, who entered into 
the same premises and because thereof seized 
as tenants in common, by virtue of the dona- 
tion aforesaid, and multiplied their seed upon 
the Earth. ; 

And whereas: in process of time, the heirs 
of the said Adam and Eve, having become 
very numerous, and finding it inconvenient 
to remain in common as aforesaid, bethought 
themselves to make partition of the lands 
and tenements aforesaid, to and amongst 
themselves; and they did accordingly make 
such partition, and whereas: by virtue of the 
said partition, made by the heirs of said 





Adam and Eve, all that certain tract of land 
called and known, on the general plan of the 
said Earth, by the name of America, parcel 
of the said larger tract, was alloted, and set 
over, into certain of the heirs aforesaid, to 
them and to their heirs general, in fee simple, 
who entered into the same and became there- 
of seized, as aforesaid, in their demesne as 
of fee, and peopled the same alloted lands in 
‘severalty, and made partition thereof, to and 
amongst their descendants. 

And whereas: afterwards (now deemed in 
time immemorial) a certain united people, 
called The Six Nations of North America, 
heirs and descendants of the said grantees of 
America, became seized and, for a long time, 
whereof the memory of man runneth not to 
the contrary, had been seized, in their de- 
mesne as of fee, of and in a certain tract of 
country and land, in the North division of 
America, called and known, at present, on 
the general plan of said North division of 
America, by the name of Pennsylvania, and 
whereof the said United Nations, being so 
thereof seized, afterwards, to-wit, in the year 
of Our Lord seventeen hundred and sixty- 
eight, by their certain deed of feoffment, 
with livery of seizin, did grant, bargain, sell, 
release, enfeoff, alien, and confirm, unto 
Thomas Penn and Richard Penn otherwise 
called the Proprietaries of Pennsylvania 
(among other things), the country called Buf- 
faloe valley, situate on the south side of the 
West Branch of the Susquehanna river, par- 
cel of said country, called Pennsylvania, to 
hold to them, the said Proprietaries, their 
heirs and assigns forever as by the same fe- 
offment more fully appears. 
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NOTES. 


Many a girl who insists on a five-hundred 
dollar wedding is soon satisfied with a fifty- 
dollar divorce. ; 





JupceE—“Do you solemnly swear to tell 
the truth, the whole truth and nothing but 
the truth.” 

Witness—“I do.” 

Judge—“What is your occupation?” 

Witness—I am employed in the weather 
bureau.” 

Judge—“You are excused.” 





DestTors in Siam, when three months in ar- 
rears, can be seized by the creditors and com- 
pelled to work out their indebtedness. 
Should a debtor run away his father, his 
wife or his child may be held in slavery until 
the debt is concelled. 





In a recent New York murder trial the de- 
fendant had been found guilty and was sen- 
tenced to death. Two Irishmen were dis- 
cussing the trial and the result. 

“Begorra, it’s tough on Pat,” said one; 
“he’ll have to hang for it now.” 

“No, no,” replied the other Irishman, 
“they don’t hang the Oirish for killin’ any 
more.” 

“What do they do to ’em?” inquired his 
friend. 

“They’ve got an easier death now. They 
put ’em to death by elocution.” 





SomME judges profess that they have no 
knowledge of slang words and phrases. For 
instance, when a witness in a New York 
court used the expression, “I tumbled to it,” 
the learned judge asked what he meant. 

At an examination before Lord Mansfield, 
a witness exclaimed, “I was up to him.” 
“Up to him,” repeated the judge, “what do 
you mean by being ‘up to him?” 

“Mean, my lord? Why, I was down upon 
him.” 

“Up to him and down upon him,” said 
Mansfield. “What does this fellow mean?” 

“Why, my lord, I mean, that as deep as he 
thought himself, I stogged him.” 

When the judge persisted that he did not 
understand what was meant, the witness ex- 
claimed: 

“Lor’, what a flat you must be!” 

With a merry twinkle in his eye, the judge 
quietly remarked to a brother judge who sat 
beside him: “If he had only said ‘on to 
him,’ I should have ‘tumbled to him’ at 
once.” 

Lord Brampton, better known as Sir 
Henry Hawkins, would never allow a witness 
to use slang. In every case the witness had 
to express his meaning in old-fashioned Eng- 
lish, even though many valuable minutes 
were wasted in trying to make him so ex- 
press himself. 





WouLtp you call stealing a kiss larceny?” 
queried the inexperienced young man. 

“TI suppose so,” replied the married man, 
who was hustling from dawn to dusk to sup- 
port his family. 

“What is the penalty?” 

“Why, I stole a kiss one time and was 
sentenced to hard labor for life.” 
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Tue late Judge Junkin of Perry County, 
Pennsylvania, who presided over one of the 
courts of that district, was a man possessed 
of high legal attafiments and in addition 
thereto, had a brain full of hard common 
sense. Upon one occasion he was consider- 
ing an application for a license to sell liquor 
to which objection had been filed on the 
ground that the applicant was unfit to con- 
duct a hotel, for the reason that he drank a 
barrel of whiskey a year. 

In rendering his decision the Judge used 
these words: “One day last winter this 
Court had occasion to drive from Berlin to 
New Bloomfield. The day was intensely cold 
and as evening drew on it grew colder. 
About seven o’clock we reached a small tav- 
ern on the mountain and concluded to remain 
there all night. The landlord met us at the 
door, and with hearty greetings, ushered us 
into a most delightfully cheerful sitting room, 
where a ruddy fire was glowing, which shed 
its warmth into every corner of- the room. 
Our horse was: taken charge of by a stable 
boy, and in an incredibly short time we were 
conducted to the dining room, where we 
found a table with snowy cloth and napkins, 
and sat down to a supper of chickens and 
waffles, the memory of which lingers with us 
yet. We spent the night between two feather 
beds, while warmth and ruddy light glowed 
from a bed of coals in an old-fashioned 
Franklin stove. Next morning we took a 
hurried survey of the premises and found 
everything about them in the neatest order, 
while cleanliness in every detail was a marked 
characteristic of everything about the place. 
That hotel was kept by the man who is now 
the petitioner in this application for license. 
The only objection urged against him is the 
fact that he drinks a barrel of whiskey a year. 
Let us consider this a little. 

“The average whiskey barrel contains 
about forty gallons and we take it that the 
size of the average Perry County drink is 
about half a gill. In order, therefore, to con- 
sume a barrel of whiskey in a year a man 
would have to take about seven drinks a day. 
This would mean an ‘eye-opener’ in the 





morning upon rising, a ‘phlegm ‘cutter’ be 
fore breakfast, a ‘back-bone stiffner’ about 
ten o'clock, an ‘appetizer’ before dinner, an- 
other before supper, a ‘hot toddy’ along in 
the evening and a ‘night cap’ before retiring. 
We do not think this amount of good whis- 
key would hurt any man. The license is 
granted.” 





MAGISTRATE—‘“Rastus, I see you are here 
again. I believe you have been tried and 
convicted seven times for stealing.” 

Rastus—“Yes, jedge, it seems to be nuffin’ 
but trials and temptations wid me in dis life.” 





Jim Haze. was a thrifty farmer, but an 
exceedingly cautious man. He hauled hay to 
Marshall, Saline county, his nearest market, 
on Saturdays, and sometimes let his wagon 
stand on the “square” while he went around 
making purchases for the house. 

There was a piratical cow roaming around 
town at her own unfettered will) and she 
soon became acquainted with Jim’s habits 
and knew it was dinner time when he came 
to town. Jim had “shooed” her away from 
his hay wagon until he got tired, and at last 
he sought legal advice. Judge Samuel 
Davis of the 15th Circuit Bench—then a 
practising attorney—was the recipient of 
Jim’s tale of woe. 

“Colonel Davis,” he said, “if you drove to 
town every Saturday afternoon with a little 
jag of hay, and an old speckled cow come 
around and eat up the hay while you was 
buying molasses and things at the store what 
would you do to that cow?” 

“Shoot her,” said Davis, promptly. 

“Hey?” 

“You bet I would. I think I know that 
old cow, and if she’d come along poking her 
nose in my wagon I’d blow her blamed brains 
out too quick.” 

Jim wasn’t entirely satisfied. He thought 
over the matter and concluded to pass the 
question up to another disciple of Black- 
stone. Davis’ advice smacked too much of 
anarchy. So he consulted Samuel Boyd, an 
old and tried advocate. 
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“You chump, you, don’t you know if you 
killed a man’s cow that way you’d be guilty 
of a felony and they’d send you to the peni- 
tentiary?” said Boyd, indignantly. 

“But Colonel Davis said to shoot her.” 

“He did, eh? What does he know about 
law I’d like to know! Never won a case in 
his life except by a scratch on some miser- 
able technicality. But do as you please, 
Jim—kill her and go to the pen if you want 
to.” 

Jim went back to Davis and told him what 
Boyd had said. 

“Said I didn’t know anything about law, 
did he?” roared the Colonel. “Well, we'll 
see who’s right. You come in next Satur- 
day with your hay, and a gun, and if that 
cow gets near your wagon shoot her down! 
If they send you to the pen I'll go in your 
place! I'll teach that fellow what I don’t 
know about the law.” 


“But, Colonel,” protested the hay mer- 
| gently. 


chant, “he read me a whole lot of stuff out 
of the books, and said there was no getting 
around it.” 

“Read _ fiddlesticks!” thundered Davis. 
“He’s dead wrong, I tell you. I know, be- 
cause that old speckled heifer’s mine!” 





Miss SaraH Dosson a maiden lady of 
fairly certain age, was suing a couple of 
doctors for malpractice—setting the bones 
of her wrist unskilfully. The case was on 
trial in the Macon Circuit Court before the 
late Judge Andrew Ellison. On direct ex- 
amination the plaintiff slipped across the age 
question by stating she was past twenty-five. 
It was evident to the most indifferent ob- 
server that in order to see forty-five any 
more she would have to be born again. The 
lawyer who cross-examined for the doctors 
got a stubborn hold of the idea that the plain- 
tiff's exact age was important. His name 
was Major B. R. Dysart, and he was a very 
kindly old gentleman except when witnesses 
tried to dodge him. 

“How old did you say you were, Miss 
Sarah?” he asked. 

“Twenty-five—past.” 








“How much past?” 

“Oh, a few months—a year, perhaps.” 

“Are you 26?” 

“Y-e-s, I guess so.” 

“Just 26? How many months over 26 are 
you, Miss Sarah?” 

“A month or two.” 

“Twelve or 13?” 

“Yes—12 or 13. Now, will that do you?” 
snappishly. 

“Thirteen months past 26 would make you 
27 and one month. Now, Miss Sarah, isn’t 
it a fact you are fully 30 years old” 

“Sir!” 

mn And some more?” finished Dysart, 
severely. “Answer the’ question, Miss 
Sarah.” 

“Well, what if I am?” 

“Then you are -30 years old? And a few 
months past, perhaps?” 

“Yes—a few.” 

“Twelve or thirteen?” suggested Dysart, 








“Have it your own way, Major Dysart.” 

“Thirteen months past’ 30 would make 
it 31 years and one month.” 

“All right, if you want to insult me just 
’cause I’m a defenseless woman.” 

“I’m not insulting you. I just want to 
know how old you are.” 

“Tf you were a gentleman you would know 
it was improper to ask a lady her age.” 

Dysart looked appealingly at the court. 
She had touched him on a sensitive point. 

“T would suggest, Major,” said Judge Elli- 
son, with just a perceptible twinkle around 
his keen gray eyes, “that you call it 35 years 
et al. The jury will understand that.” 

But Dysart was determined. 

“So you won’t tell me your age, Miss 
Sarah?” he asked. 

“You’ve had it once.” 

“T have?” 

“Yes—the judge says 35 years is it all. 
That ought to satisfy you.” 

“Oh!” 

“Is there anything else you want to 
know?” 

“No—we'll excuse you now, Miss Sarah.” 
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Senator GeorcE F. Hoar, in an extremely 
interesting article in the September Scrib- 
ner’s, tells the following stories, among 
others, of “Some Famous Judges”: 

Chief Justice Shaw, though very rough 
in his manner, was exceedingly considerate 
of the rights of poor and friendless pcrsons. 
Sometimes persons unacquainted with the 
ways of the world would desire to make their 
own arguments, or would in some way in- 
terrupt the business of the court. The Chief 
Justice commonly treated them with great 
consideration. One amusing incident hap- 
pened quite late in his life. A rather dissi- 
pated lawyer who had a case approaching on 
the docket, one day told his office-boy to 
“Go over the Supreme Court and see what 
in hell they are doing.” The Court were 
hearing a very important case in which Mr. 
Choate was on one side and Mr. Curtis on 
the other. The bar and the court-room 
were crowded with listeners. As Mr. Curtis 
was in the widst of his argument, the eye of 
the Chief Justice caught sight of a young 
urchin, ten or eleven years old, with yellow 
trousers stuffed into his boots, and with his 
cap on one side of his head, gazing intently 
up at him. He said, “Stop a moment, Mr. 
Curtis.” Mr. Curtis stopped and there was 
a profound silence as the audience saw the 
audacious little fellow standing entirely un- 
concerned. “What do you want, my boy?” 
said the Chief Justice. “Mr. P. told me to 
come over here and see what in hell you 
was up to,” was the reply. There was a 
dive at the unhappy youth by three or four 
of the deputies in attendance, and a roar of 
laughter from the audience. The boy was 
ejected. But the gravity of the old Chief 
Justice was not disturbed. 

In the old days, when the lawyers and 
judges spent the evenings of court week at 
the taverns on the circuit, the Chief Justice 
liked to get a company of lawyers about him 
and discourse to them. He was very weil 
informed; indeed, on a great variety of mat- 
ters, and his talk was very interesting and 
full of instruction. But there was no fun in 
it. One evening he was discoursing in his 
ponderous way about the vitality of seed. 





He said: “I understand that they found 
some seed of wheat in one of the pyramids 
of Egypt, wrapped up in a mummy-case, 
where it had been probably some four thou- 
sand years at least, carried it over to Eng- 
land last year and planted it, and it came 
up and they had a very good crop.” 

“Of mummies, sir?” inquired old Josiah 
Adams, a waggish member of the bar. 

“No, Mr. Adams,” replied the Chief Jus- 
tice, with a tone of reproof, and with great 
seriousness. “No, Mr. Adams, not mum- 
mies—wheat.” 

Adams retired from the circle in great 
discomfiture. He inquired of one of the 
other lawyers, afterward, if he supposed that 
the Chief Justice really believed that he 
thought the seed had produced mummies, 
and was told by his friend that he did not 
think there was the slightest doubt of it. 

Judge Shaw, in his latter days, was rever- 
enced by the people of Massachusetts as if 
he were a demi-god. But in his native 
county of Barnstable he was reverenced as 
a god. One winter, when the Supreme 
Court held a special session at Barnstable 
for the trial of a capital case, Judge Merrick, 
who was one of the judges, came out of the 
court-house just at nightfall, when the whole 
surface of the earth was covered with ice and 
slush, slipped and fell heavily, breaking three 
of his ribs. He was taken up and carried 
to his room at the hotel, and lay on the 
sofa waiting for the doctor to come. While 
the judge lay, groaning and in agony, the 
old janitor of the court-house, who had 
helped pick him up, wiped off the wet from 
his clothes and said to him, “Judge Merrick, 
how thankful you must be it was not the 
Chief Justice!” Poor Merrick could not 
help laughing, though his broken ribs were 
lacerating his flesh. ; 

Chief Justice Shaw is said to have been a 
very dull child. The earliest indication of 
his gift of the masterly and unerring judg- 
ment which discerned the truth and reason 
of things was, however, noticed when he 
was a very small boy. His mother one day 
had a company at tea. Some hot buttered 
toast was on the table. When it was passed 
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to little Lemuel he pulled out the bottom 
slice, which was kept hot by the hot plate 
beneath and the pile of tost above. His 
mother reproached him quite sharply. “You 
must not do that Lemuel. Suppose every- 
body were to do that?” “Then everybody 
would get a bottom slice,” answered the wise 
urchin, 

Of Judge Theron Metcalf—“the most in- 
teresting and racy character among our old 
judges”—Senator Hoar says: 

He was, so far as I know, never known 
to invite any of his brethren upon the Bench 
or of the Bar to visit him at his house, with 
one exception. One of the judges told me 
that after a hard day’s work in court the 
judge sat in consultation till between nine 
and ten o’clock in the evening, and he 
walked away from the court-house with 
Judge Metcalf. The judge went along with 
him past the Tremont House, where my in- 
formant was staying. As they walked up 
School street, he said: “Why, Judge Metcalf, 
I didn’t know you went this way. I thought 
you lived out on the Neck somewhere.” 
“No, sir,” said Judge Metcalf, “I live at 
number so-and-so Charles street, and I will 
say to you what I heard a man say the first 
night I moved into my present house. I 
heard a great noise in the street after ‘mid- 
night, and got up and put my head out the 
window. There was a man lying on the 
sidewalk struggling, and another man, who 
seemed to be a policeman, was on top of 
him holding him down. The fellow with 
his back to the ground said: “Let me get 
up, d you.’ The policeman an- 
swered: ‘I sha’n’t let you get up till you tell 
me what your name is and where you live.’ 
The fellow answered, ‘My name is Jerry Ma- 
honey, d you, and I live at No. 54 
Cambridge street, d you, where I’d 
be happy to see you, d you, if you 
dare to call.’” That was the only instance 
known to his judicial brethren of Judge 
Metcalf’s inviting a friend to visit him. 

He used to enliven his judgment with re- 
marks showing a good deal of shrewd wis- 
dom. In one case a man was indicted for 





























advertising a show without a license. The 
defendant insisted that the indictment was 
insufficient because it set out merely what 
the show purported to be, and not what it 
really was. On which the Judge remarked: 
“The indictment sets out all that is neces- 
sary, and, indeed, all that is safe. The show 
often falls short of the promise in the show- 
bill.” 

There was once a case before him for a 
field-driver who had impounded cattle under 
the old Massachusetts law. The case took a 
good many days to try, and innumerable 
subtle questions were raised. The Judge 
began his charge to the jury: “Gentlemen of 
the jury, a man who takes up a cow stray- 
ing in a highway is a fool.” 

Another time there was a contest as to 
the value of some personal property which 
had been sold at auction. One side claimed 
that the auction sale was a fair test of the 
value. The other claimed that property that 
was sold at auction was generally sold at a 
sacrifice. Metcalf said to the jury: “Ac- 
cording to my observation, things generally 
bring at auction all they are worth, except 
carpets.” 

Of Judge Fletcher this story is told: 


A lawyer from the country told me one 
day that he had just been in Fletcher’s of- 
fice to get his opinion. While he was in 
the office, old Ebenezer Francis, a man said 
to be worth $8,000,600, then the richest 
man in New England, came to consult him 
about a small claim against some neighbor. 
Fletcher interrupted his consultation with 
my friend and listened to Mr. Francis’ 
story. In those days, parties could not be 
witnesses in their own cases. Fletcher ad- 
vised his client that although he had an ex- 
cellent case, the evidence at his command 
was not sufficient to prove it, and advised 
against bringing an action. Francis, who 
was quite avaricious, left the office with a 
heavy heart. When he had gone, Fletcher 
turned to my friend and said: “Isn’t it pitiful, 
sir, to see an old critter, wandering about 
our streets, destitute of proof?” 
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Tue Missouri Legislature is not much 
respected now. It seems not to have been 
held in any greater veneration in some parts 
of the State 64 years ago. A man who was 
looking through some old records of Macon 
county a short time ago found the following 
remarkable order, which was spread upon 
the records of the Macon County Court in 
June, 1839: “Ordered that the law passed 
by the Legislatures of 1838 and 1835 respect- 
ing groceries and dramshops be null and 
void in Macon county.” It seems the Leg- 
islature had curtailed the privileges of groc- 
ers and dramshop keepers more than was 
to the Macon County Court’s liking. In 
August, 1839, the court followed up the fore- 
going fine piece of impudence with the fol- 
lowing order: “The law passed by the 
Legislature the 13th of February, 1839, re- 
specting grand jurors is hereby rejected, and 
that there shall not be any compensation al- 
lowed for such service.” The members of 
this bold tribunal were Elvan Allen, Philip 
Dale and Lynn Dabney. They seem to have 
made themselves immensely popular in the 
county by their revolutionary methods. At 
its next session, however, the Legislature 
served notice on them to quit the law-re- 
pealing business informing them that the 
State Constitution had given it an absolute 
monopoly of that line of industry. Sheriff 
Jefferson Morrow heartily concurred in and 
carried out all the orders of the court, and, 
despite his temerity, lived to be the oldest 
ex-sheriff in Missouri—E-xchange. 





“Anp if I should begin suit against ‘him 
for breach of promise,” asked Miss Passay, 
“and prove by numerous witnesses that he 
proposed to me, is there any possible way 
he could escape paying me damages?” 

“He might,” replied the attorney, thought- 
fully. “He might set up a plea of insanity.” 





Some of the comments in the English 
Press on the sentence passed upon Mme. 
Humbert and her husband (the other pair of 
culprits came off more lightly) betray a very 
imperfect appreciation of its nature. Five 





years’ réclusion, or solitary confinement as it 
is understood in France, is not only a rigor- 
ous, but a terrible penalty. Our own code 
offers no parallel to it, and it is probable 
that life sentence of penal servitude in this 
country would be far more easily endured. 
The solicitude of the prisoner en réclusion 
is all but absolute: The strictest silence is 
enforced. Presumably the consolations of 
religion—whatever they may amount to in 
so dreadful a situation—are not entirely 
withheld; otherwise the prisoner is forbidden 
to speak, even to his guardian. Books are 
denied, and (which must be almost the worst 
infliction of all) the most complete idleness is 
enforced; no employment of any description 
may mitigate the appalling vacancy of days, 
weeks, and years. Half-an-hour’s exercise 
is allowed daily, in a hood which covers 
everything except the eyes. This horrible 
life in death may end in the tomb, but is 
more likely to end in the padded cell of the 
maniac.—The Law Times. 





* EpHEM, s’pose de .good Lawd should 
come down an’ look inter yer eye an say, 
‘Ephem, what hab yo done wid all those 
chickens dat yer hab stole?) What would 
yer say?” 

“Parson, I might say dat my old ’ooman 
cooked em, but you knows dat a man ain’t 
bound to testify agin his wife.” 





Or Samuel Warren, Queen’s Counsel and 
author of Ten Thousand a Year, a writer in 
The Law Times tells the following story: 

An old friend of his, Davison by name, 
looking in upon him at his chambers, found 
him absorbed in the case, which, he said, 
took up all his time, and left him no leisure 
for the many social functions he ought to 
adorn with his presence. “We ought to 
dine tonight,” he continued, “with Lord and 
Lady Lyndhurst, but I have been obliged to 
refuse on conscientious grounds.” “Oh!” 
said Davison; “I am invited, too, and am 
going to dine with his lordship. I will men- 
tion that I have found you overwhelmed 
with work.” “I would rather you did not 
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name the subject,” said Warren, “as my wife 
has already sent an excuse to Lady Lynd- 
hurst.” “Nonsense,” said Davison, “I shall 
be able to confirm her statement of your 
inability to attend.” “You will oblige me 
by saying nothing about it. Your state- 
ment might clash with the excuse my wife 
has given, and I am not aware of what she 
wrote.” But, finding that Davison was ob- 
durate, and apparently determined to convey 
Warren’s sense of disappointment to Lord 
and Lady Lyndhurst, Warren at last con- 
fessed that he was only joking, and had re- 
ceived no invitation to dine at his lordship’s. 
“Neither have I,” replied Davison; “I was 
only joking, too!” It was one of poor War- 
ren’s failings, the continual boasting of his 
intimacy with members of the Bench and the 
peerage. It was to him that the cutting 
remark was addressed, when, happening to 
say that he had been dining at the Duke of 
Leeds’ and had been much surprised at 
finding no fish of any kind was served, 
he was told that that was easily explained, 
as, “no doubt, they had eaten it all upstairs!” 

That he was clever admits of no question, 
and he could tell a story to perfection, as 
witness this little anecdote he gives of Mr. 
Justice Littledale and his stickling for form. 
“T recollect a case,” he says, “where a client 
of mine had his declaration on a bill of ex- 
change demurred to because, instead of the 
words ‘in the year of Our Lord 1834,’ he 
had written ‘A. D. 1834.’ I attended the late 
Mr. Justice Littledale at chambers to en- 
deavor to get the demurrer set aside as friv- 
olous, or leave to amend on payment of a 
shilling; but that punctillious, though very 
able and learned, judge refused to do either. 
‘Your client, sir,’ said he, ‘has committed a 
blunder, sir, which can be set right only on 
the usual terms, sir. “A. D.,” sir, is neither 
English nor Latin, sir. It may mean any- 
thing or nothing, sir. It is plain, sir, that 
here is a material and traversable fact, and 
no date to it, sir.” Whereupon he dismissed 
our poor summons with costs,” which he 
adds. came to between £7 and £8. In this 
way was money spent in the good old days. 





NEW LAW BOOKS. 


It is the intention of The Green Bag to have its 
book reviews written by competent reviewers. 
The usual custom of magazines is to confine 
book notices to books sent in for review. At 
the request of subscribers, however, The 
Green Bag will be glad to review or notice 
any recently published law book, whether re- 
ceived for review or not. 


JoHN MarRsHALL. LIFE, CHARACTER AND JUDI- 
CIAL SERVICES AS PORTRAYED IN THE CENTEN- 
ARY AND MEMORIAL ADDRESS AND PROCEED- 
INGS THROUGHOUT THE UNITED STATES ON 
MARSHALL Day, 1901, AND IN THE CLASSIC 
OrRaATIONS OF BINNEY, STORY, PHELPS, WAITE 
AND RawLe. Compiled and edited with an 
Introduction by John F. Dillon.  Iilus- 
trated with Portraits and Fac-Simile. 
Three Volumes. Chicago: Callaghan 
and Company. 1903. Cloth. (lviii+528; 
565; v+522 pp.) 

No more welcome volumes have come re- 
cently from the press than these edited by 
Judge Dillon and containing about fifty of 
the Marshall Day addresses. Readers of 
The Green Bag will recall that the April and 
May, 1901, numbers of this magazine were 
given over to extracts, of varying length, 
from some forty of these addresses; and at 
that time we ventured the inquiry, “whether 
it would be possible for the American Bar 
Association to publish, in a suitable volume, 
the Marshall Day addresses in full. . 
There could be no more fitting tribute to the 
memory of the Chief Justice than such a 
volume.” This good work Judge Dillon 
has now accomplished, prefixing to the ad- 
dreses an admirable introduction; and it is a 
pleasure to add that the form in which these 
volumes are printed is in every way excel- 
lent. 

The speakers on Marshall Day—the lead- 
ers of our bench, our bar and our law facul- 
ties—had a great theme; their addresses 
were worthy of the occasion, and in these 
volumes where they are brought together 
we have an adequate account of the great 
Chief Justice and his great work. The ora- 
tions of Binney, Story, Phelps, Waite and 
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Rawle, which, with excellent judgment, are 
included in these memorial volumes, are 
spoken of as “classic.” So, indeed, they 
are; but so, too, for example, are the ad- 
dresses of the late Justice Gray and the late 
Professor Thayer—to say nothing of some 
of the other addresses by men still living. 

The illustrations incude the well-known 
St. Memin and Inman portraits of Marshall, 
the Sully portrait—not an altogether satis- 
factory likeness, we are forced to think—W. 
W. Story’s statue, and the homes of the 
Chief Justice at Oak Hill and Richmond. It 
is a matter of regret that among the por- 
traits were not included the very excellent 
one by Jarvis—reproduced in The Green 
Bag, February, 1901—owned by the late Mr. 
Justice Gray, and the interesting portrait, 
by an unknown artist, owned by Washing- 
ton and Lee University, reproduced in The 
Green Bag, May: Igor. 


a 





MANUAL OF FRENCH LAW AND COMMERCIAL IN- 
FORMATION. By H. Cleveland Coxe. Paris 
and New York. Brentano’s, London: 
Simpkin, Marshall, Hamilton, Kent and 
Company. 1902, Cloth. (viii++-292 pp.) 
In this small voume Mr. Coxe has 

brought together in clear and concise form 
a mass of information on French legal and 
commercial matters which is of use and in- 
terest both to the layman and to the lawyer. 
The subjects are arranged alphabetically; 
most titles are disposed of briefly, but certain 
subjects, such as Bankruptcy, Bills of Ex- 
change, Companies, Divorce, Marriage, Pat- 
ents, Servants, and Wills, are treated at con- 
sider-ble length. 





MANUAL OF FoRENSIC Quotations. By Leon 
Mead and F. Newell Giibert. Introduction 
by John W. Griggs. New York: J. F. Tay- 
lor and Company, 1903. (xiv+207 pp.) 
The extracts which make up this volume 

are gathered, in the most part, from address- 

es at the bar in well-known civil and crim- 
inal trials in England and in the United 

States. Nearly one hundred speakers are 

quoted—among them the great leaders of the 

bench and bar, and some of our greatest 





statesmen. Not the least interesting parts 
of the book, however, are the extracts from 
arguments at the bar by counsel whose fame 
is local. Twenty-four full page portraits of 
famous advocates add to the interest of the 
volume. 





THE AMERICAN STATE Reports. Vols. go and 
g1. Containing the cases of general inter- 
est and authority decided. in the courts of 
last resort of the several States. Selected, 
reported and annotated by A. C. Freeman, 
San Francisco: Bancroft-Whitney Com- 
pany. 1903. (1008, 1020 pp.) 

The earliest volume—the ninetieth—con- 
tains cases selected from 131 and 132 Ala- 
bama, 115 Georgia, 197 Illinois, 106 Ken- 
tucky, 107 Louisiana, 96 Maine, 167 and 168 
Missouri, 62 New Jersey Equity, 66 Ohio 
State, 202 Pennsylvania State, 63 South Car- 
olina, 23 Utah, 26 Washington, 51 West Vir- 
ginia, and 113 Wisconsin. The more im- 
portant monographic notes are those on the 
following subjects: ‘What Irregularities Will 
Avoid Elections, When an Official Bond 
becomes Binding on the Sureties and What 
Irregularities Fail to Relieve Them from 
Liability, Summary Proceedings to Impound 
and Sell Animals, Cold Storage, Part Own- 
ers of Vessels, Attacks by Creditors on Con- 
veyances Made by Husbands to Wives, Un- 
intentional Homicide in the Commission of 
an Unlawful Act, Injunction to Prevent 
Breach of Contract, and Security not to 
Commit a Misdemeanor. 

Volume g1 includes cases decided from 
May, 1901, to June, 1902, to be found in 133 
Alabama, 70 Arkansas, 28 Indiana Appeals, 
115 Iowa, 64 Kansas, 180 Massachusetts, 86 
Minnesota, 26 Montana, 67 New Jersey 
Law, 40 Oregon, 23 Rhode Island, 15 South 
Dakota, 108 Tennessee, 24 Utah, 27 Wash- 
ington, and 114 Wisconsin. The more im- 
portant notes deal with Adminibility of Evi- 
dence given on Former Trial in Civil Cases; 
Justification in Slander and Libel; Acts for 
which Sureties on Official Bonds are Liable; 
Right of Interpleader; Conflict of Laws as to 
Measure of Damages; and Cotenants in 
Mines. 
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